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REGULATORY RELIEF FOR COMMUNITY 
BANKS AND CREDIT UNIONS 


THURSDAY, FEBRUARY 12, 2015 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 

The Committee met at 10 a.m., in room SD-538, Dirksen Senate 
Office Building, Hon. Richard Shelby, Chairman of the Committee, 
presiding. 

OPENING STATEMENT OF CHAIRMAN RICHARD C. SHELBY 

Chairman Shelby. The Committee will come to order. 

This week, the Banking Committee began an examination of po- 
tential changes to the current regulatory regime. On Tuesday, we 
heard from the regulators on some ways to mitigate the regulatory 
burden on community banks and credit unions. Today, we will hear 
from those who are subjected to that burden. 

We have asked our witnesses today to share their recommenda- 
tions to us on ways to provide regulatory relief for smaller financial 
institutions and how the regulators can improve their review of 
outdated, unnecessary, or unduly burdensome regulations to make 
it more comprehensive and meaningful to everybody. 

As the hearing on Tuesday demonstrated, I believe there is some 
bipartisan support here between the Democrats and Republicans, 
understanding that something, something substantive must be 
done to relieve the regulatory burden on institutions that provide 
essential banking functions to communities all across this country. 

I look forward to hearing from our witnesses and I also will con- 
tinue to work with my Ranking Member, Senator Brown. Senator 
Brown. 


STATEMENT OF SENATOR SHERROD BROWN 

Senator Brown. Thank you, Mr. Chairman, and thank you to the 
five witnesses that are joining us today. I appreciate that very 
much. I look forward to hearing from you. 

At last September’s meeting, a group of witnesses similar to to- 
day’s discussed a variety of regulatory relief proposals. Before the 
end of last year. Congress passed, pretty much everybody on this 
Committee supported, and the President signed into law several of 
those proposals where there was bipartisan consensus. I spelled 
them out at Tuesday’s hearing. I will not repeat that list today. I 
thank a number of the Members of the Committee — Senator Vitter, 
Senator Warner, others — that were very helpful as sponsors of 

( 1 ) 
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some of that legislation that showed we can, indeed, work together 
to improve the regulatory climate for financial institutions. 

If we hope to find consensus on more regulatory relief proposals, 
especially for community banks and credit unions, we will need to 
engage in a process similar to the one that allowed these bills to 
make it across the finish line, consensus among agencies and in- 
dustry and consumer groups, all of our witnesses earlier in the 
week and our witnesses today, and we were able to do that. 

In my first hearing in 2011 as Chair of the Financial Institutions 
and Consumer Protection Subcommittee, Senator Corker and I 
heard from some of the same organizations that are testifying 
today before this Committee about the opportunities and challenges 
facing community banks. It is notable how far the regulators have 
come since then, in no small part because Members of this Com- 
mittee have asked them to do more for small institutions. The reg- 
ulators understand the concerns raised by community banks and 
credit unions. They made it clear in their testimony 2 days ago and 
in their actions over the past several months. They have responded 
by making or considering changes to the supervision and regulation 
of these institutions in a way that lessens regulatory burden while 
at the same time safeguarding safety and soundness and the con- 
sumer protections that are in place. 

As this Committee begins a process to determine if there are ac- 
tions Congress should take to provide additional regulatory relief 
to the smallest financial institutions, I believe we need to do sev- 
eral things. We need to better understand the impact of the regu- 
lators’ efforts. We need to determine if there is more the regulators 
should do through the EGRPRA review or other means to reach a 
relieved regulatory burden. We need to vet the proposals being rec- 
ommended at this week’s hearings, and we need to build stake- 
holder consensus on these proposals. 

The privacy notice bill which I mentioned on Tuesday has gone 
through this type of process. We know the CFPB has done all it 
can within its authority to address this concern of community 
banks and credit unions. The current proposal, reintroduced by 
Senators Moran and Heitkamp earlier this week, has broad bipar- 
tisan consensus, 75 cosponsors last year, and has been vetted. I be- 
lieve the Committee, as I mentioned to the Chair earlier in the 
week, should take action on this. 

Another bill, to allow privately insured credit unions to become 
members of the Federal Home Loan Bank System, which I intro- 
duced last Congress, has begun this process, as well. Senator Don- 
nelly is working on that legislation this year. 

We know that there are no additional actions FHFA can take, 
and I believe that stakeholders are open to changes to the bill to 
reflect concerns raised at the end of last year. This is a successful 
model for our consideration of other regulatory relief proposals. It 
does not mean we will agree with every idea that deserves action. 
I want to reiterate that I am not interested in moving proposals 
that will weaken or roll back Wall Street reform, or undermine 
safety and soundness, or roll back consumer protections. 

But, I think we should act on the proposals upon which we all 
agree, after fair consideration, those proposals that will make a dif- 
ference for the smallest institutions. That is how this Committee 
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has worked in the past under Chairs of both parties and we are 
hopeful that is how the Committee — and have every reason to ex- 
pect Senator Shelby and me to be able to work together and do the 
same thing. 

Chairman Shelby. Thank you, Senator. 

I would like to remind my colleagues here that the record here 
will be open for the next 7 days for any additional statements and 
any other materials that you might want to submit to our wit- 
nesses, and I thank the witnesses for being here today. 

Dan Blanton is the Chief Executive Officer for the Georgia Bank 
and Trust and the Chairman-Elect of the American Bankers Asso- 
ciation. 

Mr. Wally Murray is the President and Chief Executive Officer 
for the Greater Nevada Credit Union and is testifying on behalf of 
the Credit Union National Association. 

John Buhrmaster is the President of the First National Bank of 
Scotia and the Chairman of the Independent Community Bankers 
of America. 

Mr. Ed Templeton is the President and CEO of SRP Federal 
Credit Union and is appearing on behalf of the National Associa- 
tion of Federal Credit Unions. 

And, Mr. Michael D. Calhoun is the President of the Center for 
Responsible Lending. 

I welcome all of you to the Committee. Your written statements 
will be included in the record and I wish you would sum up your 
basic statements as quickly — within 5 minutes where we can have 
a question and answer period with you. 

We will start with you, Mr. Blanton. 

STATEMENT OF R. DANIEL BLANTON, CHIEF EXECUTIVE OFFI- 
CER, GEORGIA BANK AND TRUST, AND CHAIRMAN-ELECT, 

AMERICAN BANKERS ASSOCIATION 

Mr. Blanton. Thank you. Chairman Shelby and Ranking Mem- 
ber Brown. My name is Dan Blanton. I am the Chief Executive Of- 
ficer of the Southeastern Bank Financial Corporation and Georgia 
Bank and Trust in Augusta, Georgia, and I am also the Vice Chair- 
man of the American Bankers Association. I appreciate the oppor- 
tunity to be here today to discuss ABA’s agenda for America’s 
hometown banks and to convey how the growing volume of bank 
regulation, particularly for community banks, is hurting the ability 
of banks to meet the needs of consumers and communities. 

Community banks are resilient. We have found ways to meet our 
customers’ needs despite the ups and downs of the economy. This 
job has been made much more difficult by the avalanche of new 
rules, guidance, and seemingly ever-changing expectations of our 
regulators. It is this regulatory burden that often pushes small 
banks to sell to banks many times their size. In fact, today, there 
are 1,200 fewer community banks today than there were 5 years 
ago. This trend will continue unless some rational changes are 
made to provide relief to community banks. 

Every bank in this country helps fuel job creation, economic 
growth, and prosperity. The credit cycle that banks facilitate is 
simple. Customers’ deposits provide funds to make taxes — I mean, 
to make loans that allow customers to invest in their hometowns. 
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The profits generated by these investments fiow bank into the 
banks as deposits, and the credit cycle repeats, creating jobs, tax 
revenue, wealthy individuals, and capital to expand businesses. 

Regulation shapes the way banks do business and can help or 
hinder the smooth function of the credit cycle. Every bank regu- 
lator changes — every bank regulation change directly affects the 
cost of providing bank products and services to customers. Every 
small change can reduce credit availability, raise costs, or drive 
consolidation. Everyone who uses bank products and services is im- 
pacted by changes in bank regulation. 

Congress must take steps to ensure that the banking industry 
has ability to facilitate jobs creation and economic growth through 
their credit cycle. When a bank disappears, everyone is affected. 

We urge Congress to work together. Senate and House, to pass 
bipartisan legislation that will enhance the ability of community 
banks to serve our communities. In particular. Congress can take 
action to ensure credit flows to communities across the country by 
improving the access to home loans. The mortgage market touches 
the lives of nearly every American household. Banks help indi- 
vidual consumers achieve lifelong goals of ownership by giving 
them access to funds that they need. 

It is painfully clear that new regulations requirements have con- 
strained the mortgage lending and have made it particularly dif- 
ficult for first-time home buyers to obtain a home loan. Over-regu- 
lation of the mortgage market has reduced credit availability to 
bank customers, raising the cost of services and limiting bank prod- 
ucts. The result has been a housing market that still struggles to 
gain momentum. 

Congress should ensure that loans held in portfolio are treated 
as qualified mortgages. The Dodd-Frank Act is very restrictive on 
its definition of ability to repay and this is having a detrimental 
impact on the market and consumers with their credit. We support 
legislation that would deem any loan made by a bank and held in 
that lender’s portfolio as showing ability to repay and, therefore, 
compliant with the Qualified Mortgage Act. Loans held in portfolio 
by their very nature demonstrate the ability to repay. Simply put, 
banks would not be staying in business very long if they made and 
held loans on their books that cannot be repaid. This is a common 
sense approach that does not impose additional challenges on bor- 
rowers and lenders in the lending process. 

In addition. Congress can help community institutions by ex- 
panding the number of banks eligible for the 18-month exam cycle 
for highly rated community banks; providing an independent ap- 
peals process for bank examination decisions; by providing flexi- 
bility in the definition of rural for qualified mortgage designation 
purposes; and establishing a review and reconciliation process that 
will prevent the duplication of rules and eliminate redundant rules; 
and requiring targeted rulemaking for regulations that focus on the 
purpose of the rule; removing arbitrary regulatory thresholds not 
corresponding to the bank’s risk and business model; approving 
Senator Moran and Senator Heitkamp’s legislation, S. 423, that 
eliminates redundant annual privacy notices; and eliminating un- 
necessary currency transaction report filings; providing greater ac- 



5 


countability for law enforcement’s use of the Bank Secrecy Act 
data. 

ABA stands ready to help Congress address these important 
issues, and thank you, and I would be happy to answer any ques- 
tions that you may have. 

Chairman Shelby. Thank you, Mr. Blanton. 

Mr. Murray. 

STATEMENT OF WALLY MURRAY, PRESIDENT AND CHIEF EX- 
ECUTIVE OFFICER, GREATER NEVADA CREDIT UNION, ON 

BEHALF OF THE CREDIT UNION NATIONAL ASSOCIATION 

Mr. Murray. Chairman Shelby, Ranking Member Brown, thank 
you for the invitation to testify today for the Credit Union National 
Association. I am Wally Murray, President and CEO of Greater Ne- 
vada Credit Union and Chairman of the Nevada Credit Union 
League. 

As the economy recovers, America’s credit union members con- 
tinue to rely on their credit unions for safe and affordable financial 
services delivered by institutions that they own, and we continue 
to provide tremendous benefits in terms of lower interest rate loans 
and lower fee or no fee products and services. Because credit 
unions are actively fulfilling their mission, consumers benefit to the 
tune of $10 billion annually. Yet, there are multiple statutory and 
regulatory barriers that keep us from more fully serving our mem- 
bers and we want to work with the Committee to reduce them. 
Doing so will significantly improve the impact credit unions have 
on consumers and the communities we serve. 

Since the beginning of the financial crisis, credit unions have 
been subjected to more than 190 regulatory changes from nearly 
three dozen Federal agencies totaling nearly 6,000 pages. These 
new rules, usually aimed at curtailing practices that we do not en- 
gage in, impact us because we have to analyze the rule and deter- 
mine how to comply, change internal policies and controls, design 
and print new forms, retrain staff, update computer systems, and 
help our members understand the changes. This costs money and 
time, both of which would be far better spent serving our members. 

Recently, a number of Senators asked about the cost of com- 
plying with these rules. Sharing this concern, I am pleased to an- 
nounce that CUNA is embarking on a major study on the impact 
of the regulatory burden on credit unions, including its costs. We 
are engaging in this effort because we know it is important to Con- 
gress to understand the cost impact associated with compliance, 
and, frankly, we have been disappointed with the regulators’ efforts 
to quantify the expense their rules impose on credit unions and our 
members. We hope to have that data to share with the Committee 
later this year. 

In addition. Congress should strongly consider why small institu- 
tions are being required to comply with rules more appropriately 
suited for too-big-to-fail banks and abusers of consumers. Policy 
makers universally say credit unions and community banks did not 
solve the problem, but you would not know that based on the hun- 
dreds of rules to which we have been subjected since the crisis. If 
you truly believe we are not the problem, please work with us to 
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remove the barriers that keep us from serving our members, your 
constituents, even better. 

My written testimony includes more than two dozen rec- 
ommendations for statutory changes. A few examples are: The Fed- 
eral Credit Union Act has not kept up with the rapidly developing 
financial services industry over the last 20 years. The time has 
come to modernize that Act. We urge Congress to look at credit 
union capital requirements, restore full business lending authority, 
streamline field of membership, and grant new powers. In addition, 
we ask that Congress promote a fair examination system by cre- 
ating an independent ombudsman and appeals process. 

We also encourage Congress to ensure the CFPB uses its exemp- 
tion authority to a much greater extent than it has to date. Mem- 
bers of this Committee have acknowledged that the Bureau has 
such authority, but we believe it is not being used sufficiently. We 
ask Congress to clarify and strengthen these exemption instruc- 
tions as they pertain to smaller depository institutions, like credit 
unions. If a new rule results in a credit union doing less to serve 
its members, that rule has failed. A perfect example for credit 
unions is the remittances rule. 

We also look forward to the enactment of legislation modernizing 
privacy notification requirements so that consumers receive mean- 
ingful information about how their personal financial data is being 
handled. 

My written testimony also includes two recommendations related 
to the Federal Home Loan Bank System. One would permit more 
credit unions to join the system. The other would extend the Com- 
munity Financial Institution exemption to include credit unions. 

Finally, we urge the Committee to actively engage in the debate 
over data security. Credit unions and their members are greatly 
impacted by the weak merchant data security practices that have 
allowed several large-scale breaches, including those at Target and 
Home Depot, which have adversely affected my credit union and 
our members. The negligence of those that do not protect their pay- 
ment information costs us a lot of money and shakes the confidence 
of our members. These breaches would be significantly reduced if 
those that accept payments were subject to the same standards as 
those that provide cards. We implore the Committee to hold hear- 
ings and consider legislation that ensures all participants in the 
payment system follow the same securities standards. 

Congress does a lot to remove barriers for credit unions and com- 
munity banks. It has not gone unnoticed to us that this hearing is 
one of the first that this Committee has held this year. We are 
grateful for this and we are hopeful that it indicates the priority 
of these concerns for the Committee. We look forward to working 
with you and thank you for the opportunity to testify today. 

Chairman Shelby. Thank you. 

Mr. Buhrmaster. 

STATEMENT OF JOHN H. BUHRMASTER, PRESIDENT AND CEO, 

FIRST NATIONAL BANK OF SCOTIA, AND CHAIRMAN, INDE- 
PENDENT COMMUNITY BANKERS OF AMERICA 

Mr. Buhrmaster. Chairman Shelby, Ranking Member Brown, 
and Members of the Committee, my name is John Buhrmaster and 
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I am President and CEO of First National Bank of Scotia, a $425 
million asset bank in Scotia, New York. I am also Chairman of the 
Independent Community Bankers of America and testify today on 
behalf of more than 6,500 community banks nationwide. Thank you 
for convening today’s hearing. 

We are here today to discuss a fundamental question: What is at 
stake for the future of the American banking industry? Do we want 
a system with fewer but much larger banks, more systemic risk, 
less consumer choice, and commodified product offerings? Will we 
allow large expanses of rural and small town America to be de- 
prived of access to essential banking services? This Congress pro- 
vides a unique opportunity to reflect on this troublesome but very 
real scenario and to enact legislation that will help reverse a dan- 
gerous trend. 

Meaningful regulatory relief is needed to preserve the economic 
value community banks bring to our Nation. America is built on 
community bank credit, yet the rich tradition of community bank- 
ing is at risk today because of regulatory overkill grossly out of pro- 
portion to any systemic or consumer risk posed by community 
banks. 

A community bank is not a mega-bank on a small scale. The key 
characteristics of a community bank are a simple capital structure 
and business model, traditional products and services, and most 
importantly, a community-oriented character. It is a time-tested 
business model that built this country and has worked for genera- 
tions. 

The fundamental policy error of recent years has been applying 
monolithic regulatory mandates to community banks. Community 
banks deserve tiered regulation proportionate with their size and 
risk profile. Such relief is needed in the near term, not medium 
term or the long term. I urge this Committee not to let this oppor- 
tunity slip. 

ICBA’s Plan for Prosperity is a robust regulatory relief agenda 
with nearly 40 legislative recommendations that will allow Main 
Street to prosper. Each provision of the plan was crafted to pre- 
serve and strengthen consumer protection and safety and sound- 
ness. A copy is attached to my written statement. 

But, before describing it, I would like to thank the Members of 
this Committee for their leadership in the adoption of H.R. 3329 
at the end of last Congress, which doubled the qualifying asset 
threshold under the Small Bank Holding Company Policy State- 
ment. This Congress, you have already passed legislation to ensure 
community bank representation on the Federal Reserve Board of 
Governors. Both of these provisions are now law. On behalf of my 
bank and all community banks, thank you. These are steps in the 
right direction, but much more can and much more must be done. 

ICBA’s Plan for Prosperity is organized around three broad pil- 
lars. The first pillar is mortgage lending. Every aspect of mortgage 
lending is subject to new, complex, and expensive regulations that 
are upending the economics of this line of business. Our rec- 
ommendations include qualified mortgage status for community 
bank mortgage loans held in portfolio and other critical provisions. 

The second pillar of the plan is improved access to capital to sus- 
tain community bank independence. Our recommendations include 
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an exemption from Basel III, which was intended to apply only to 
large internationally active banks; relief from the costly mandates 
of S-Ox 404(b); and reform of Regulation D to ease investment in 
privately owned community banks. 

The third pillar of the plan is reform of bank oversight and ex- 
amination to better target the true sources of risk. Our rec- 
ommendations include streamlining the quarterly call report and 
an extended exam cycle for highly rated banks, and reform of the 
bank exam appeals process to improve accountability. 

The Senate bill from last Congress that best represented the 
scope of the Plan for Prosperity was the CLEAR Relief Act spon- 
sored by Senators Moran, Tester, and Kirk. With more than 40 bi- 
partisan cosponsors, the bill was a set of consensus solutions to en- 
sure continued access to credit and other banking services. We are 
grateful to the Members of this Committee who supported the 
CLEAR Act. This Congress, we look forward to a new CLEAR Act 
with even more robust, yet sensible, community bank relief. 

Last Congress, over 20 bills were introduced in the House and 
the Senate embodying Plan for Prosperity provisions. Chairman 
Shelby introduced a bill to require cost-benefit analysis of proposed 
rules. Senators Moran and Heitkamp have reintroduced a bill to 
provide relief from privacy notices. Six bills passed the House and 
many others passed the Einancial Services Committee. These bills, 
most of which enjoyed strong bipartisan support, have set the stage 
for action in this Congress. 

We strongly encourage this Committee to complete the work that 
was begun in the last Congress and enact meaningful regulatory 
relief for community banks. We look forward to working with this 
Committee to craft urgently needed legislative solutions. 

Thank you again for the opportunity to testify today and I look 
forward to your questions. 

Chairman Shelby. Mr. Templeton. 

STATEMENT OF ED TEMPLETON, PRESIDENT AND CEO, SRP 

FEDERAL CREDIT UNION, AND CHAIRMAN, NATIONAL ASSO- 
CIATION OF FEDERAL CREDIT UNIONS 

Mr. Templeton. Good morning. Chairman Shelby, Ranking 
Member Brown, Members of the Committee. My name is Ed 
Templeton. I am testifying today on behalf of NAECU, where I 
serve as the Chairman of the Board. I currently am President and 
CEO of SRP Eederal Credit Union headquartered in North Au- 
gusta, South Carolina. The entire credit union community appre- 
ciates the opportunity to come before you today. 

Credit unions have always focused on their members. However, 
the increasing complexity of regulation is taking a toll on the in- 
dustry. The impact of the growing compliance burden is evident as 
the number of credit unions continues to decline. Since the second 
quarter of 2010, we have lost nearly 1,100 credit unions, 96 percent 
of which were below $100 million in assets. Many institutions sim- 
ply cannot keep up with the new regulatory tide and have had to 
merge out of business or be taken over. Credit unions need regu- 
latory relief, both from Congress and from the regulators, including 
the NCUA and the CEPB. 
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At SRP, our compliance costs have more than doubled since 
2009, and we are actually adding another compliance officer in 
2015 just to keep up. That is not getting ahead, that is just to keep 
up. Many credit unions find themselves in similar situations. A re- 
cent NAPCU survey found that 70 percent of respondents have 
noncompliance staff working on compliance issues, which takes 
time away from the mission of serving the members. Focusing on 
complying with unnecessary regulations keeps credit unions from 
fulfilling our core mission of providing our members with provident 
credit and other financial services. 

My written testimony outlines NAFCU’s updated five-point plan 
for credit union regulatory relief as well as our new top ten list of 
regulations that need to be amended or eliminated. 

One of the greatest challenges the credit unions face today is the 
disconnect between the regulatory agency in Washington and the 
real world that credit unions and community banks operate in. 
While regulators have taken some small steps toward relief, too 
often, arbitrary thresholds do not actually consider the risk or com- 
plexities of institutions. Regulation of the system should match the 
risk to the system. 

One example of a burdensome regulation where costs will out- 
weigh the benefits is the NCUA’s new risk-based capital proposal. 
The new proposal is a significant improvement over the initial pro- 
posal, but the problem with the regulation remains. The proposed 
rule is extremely costly and NCUA has not demonstrated why it 
needs a broad-brush regulation. Despite NCUA’s estimate that a 
relatively small number of credit unions will be downgraded with 
its risk-based capital proposal, the rule would force most credit 
unions to hold millions of dollars of additional reserves just to 
achieve the same capital levels we currently maintain. These funds 
could otherwise be used to make loans to consumers, to small busi- 
nesses, or aid in our Nation’s economic recovery. 

We also believe there are serious legal questions concerning the 
ability of NCUA to finalize the proposal as written. Ultimately, we 
believe legislative changes are required to bring about a com- 
prehensive capital reform action allowing credit unions access to 
supplemental capital. 

Next, NAFCU believes the field of membership rules for credit 
unions should be modernized on both the legislative and the regu- 
latory fronts. NAFCU believes that reasonable improvements to 
current field of membership restrictions include streamlining the 
charter changing process, revising the population limits in NCUA’s 
field of membership rules, and making statutory changes to allow 
all credit unions to add underserved communities to their working 
groups. 

Cost and time burden estimates issued by regulators are often 
grossly understated. We believe Congress should require periodic 
reviews of actual regulatory burdens of finalized rules and ensure 
agencies remove or amend those rules that vastly underestimated 
the compliance burden. At SRP, we spend approximately 116 man 
hours to fill out one NCUA call report. NCUA’s 2014 submission 
to the 0MB estimated the time to do that at 6.6 hours. Something 
does not add up, 116 versus 6.6. There is a disconnect someplace. 
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All regulations must meet the test of whether the benefits out- 
weigh the costs. We always need to have the end game in mind and 
make sure the regulation matches the true risk. There are a num- 
ber of additional steps outlined in my written statement, both for 
Congress and the regulators, to provide relief. 

In conclusion, the growing regulatory burden on credit unions is 
the top challenge facing our industry today. It must be addressed 
in order for credit unions to survive and meet the mission of serv- 
ing their members’ needs. We urge Congress to enact regulatory re- 
lief and hold regulators accountable to do the same. 

We thank you for the opportunity to share our thoughts today 
with you and I welcome any questions you may have. 

Chairman Shelby. Thank you, Mr. Templeton. 

Mr. Calhoun. 

STATEMENT OF MICHAEL D. CALHOUN, PRESIDENT, CENTER 
FOR RESPONSIBLE LENDING 

Mr. Calhoun. Chairman Shelby, Ranking Member Brown, and 
Members of the Committee, today’s hearing addresses the question 
of how we protect and promote critical community financial institu- 
tions while preserving consumer financial protections that are es- 
sential for the growth and integrity of our economy. 

The Center for Responsible Lending is the policy affiliate of Self- 
Help, a community financial institution with over 30 years’ experi- 
ence providing banking services that help small businesses and 
families succeed. We have provided over $6 billion of financing for 
small businesses, home loans, and today have tens of thousands of 
families that depend upon us for deposit accounts, credit cards, 
home loans, and other basic financial products. 

Before joining CRL, I spent a large part of my career working in 
those lending programs, and I also served as General Counsel deal- 
ing day to day with compliance issues. So, we know well the dif- 
ferent business model and activities of traditional community fi- 
nancial institutions. The key is how to advance that effort. 

Four principles apply. First, we must protect the integrity and 
fairness of our financial markets. Not only were community banks 
not the cause of the financial crisis, they were among the most se- 
verely impacted victims. While they did not offer the risky home 
loans that drove the crisis, the resulting recession stressed those 
banks and we lost nearly 500 of them in the ensuing years, and 
that occurred before Dodd-Frank rules went into effect. One of the 
most important advances in consumer regulation is, for the first 
time, nonbanks are now required to follow basic rules that banks 
have followed for so long. In providing relief to community institu- 
tions, we must continue those protections. 

Second, relief must be directed to traditional community finan- 
cial institutions. Many of the proposals that have been made would 
primarily or solely benefit larger institutions. Of course, there 
should never be unnecessary regulations for institutions of any 
size. But, where exceptions to otherwise effective provisions are 
being made to accommodate special business model community 
banks, they should be carefully targeted. 

Overly broad provisions undercut basic protections, and also, 
they dilute the benefit of the provision to community banks. At 
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their worst, they create exemptions for nondepository entities, in- 
cluding the very players that pushed reckless lending in the past. 
For example, several of the mortgage proposals would apply to 
lightly supervised nonbanks and open the door again to reckless 
lending. 

Focusing on traditional community banks also means focusing on 
the community lending model. Some of the proposals include ex- 
emptions up to $50 billion. Institutions in this category have very 
different business models from traditional community banks. They 
include American Express Bank, E*Trade Bank, GE Bank, and 
Morgan Stanley Bank. While those institutions provide important 
financial services, their markets and activities have little in com- 
mon with traditional community financial institutions. 

Third, overly broad exceptions undercut basic protections. We 
saw this with the bipartisan Military Lending Act, which protects 
service members from predatory loans. The original rules had sev- 
eral exemptions, and payday lenders and others learned quickly 
how to restructure their business to exploit them. As a result, the 
rules failed and our military bases today are still encircled with 
lenders targeting 400 percent loans at our troops. Congress has di- 
rected DOI) to go back and rewrite those rules, which they are 
doing in this time. Fortunately, many of the agencies, as we heard 
earlier this week, are addressing how to preserve the community 
bank model and providing relief there. Most recently, the CFPB 
provided substantial revisions to the mortgage rules addressed to 
community banks. 

Fourth, we must distinguish between community financial insti- 
tution regulatory relief and proposed structural changes, such as to 
the CFPB. Those changes pose the greatest threat to basic financial 
protections. They also undercut efforts to deliver relief to the com- 
munity banks. For example, we saw in the buildup to the housing 
crisis the budget process was used to hamstring oversight that 
would have countered the uncontrolled lending. When HUD tried 
to put restrictions on risky mortgages and when there were efforts 
to rein in the GSEs’ excessive portfolios, both of those efforts were 
blocked with budget provisions. Similarly, structural changes such 
as commission undercut effective oversight. That is why the Senate 
in 2008 by a broad bipartisan vote explicitly required independent 
funding and a single director for the new regulator of the GSEs. 

In conclusion, thank you for the opportunity to testify today. We 
look forward to working with the Committee, the other community 
financial institutions, and regulators in advancing the role and 
growth of community banking. 

Chairman Shelby. Thank you, Mr. Calhoun. 

Mr. Blanton, arbitrary thresholds — in your testimony, you rec- 
ommend removing arbitrary asset thresholds for certain regula- 
tions. If you were to remove arbitrary asset thresholds, what would 
you use instead? 

Mr. Blanton. Yes, I would propose a risk-based model that looks 
at the banks’ risk profile that they are taking and set guidance 
based on that. In my State, Georgia, which has had a pretty tough 
economy, we have lost 87 banks. All of these banks, when you 
looked at their risk profile, were very highly leveraged in certain 
areas, but all of them would have been under a threshold. So, the 
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threshold, to me, does not really properly identify the type of busi- 
ness model these banks are in. 

Chairman Shelby. I think people know I am a strong believer 
in empirical analysis when it comes to regulations. If a regulation’s 
cost outweighs its benefits, I believe it should be thrown out, or 
never brought forth. On Tuesday, we heard here from the Federal 
Reserve that it is easy to measure regulatory cost basis. Mr. 
Templeton, have the regulators done a good job analyzing costs and 
benefits? 

Mr. Templeton. Sir, the example I gave, I think, in my verbal 
testimony speaks somewhat to that. In our shop, it takes north of 
100 hours just to do the call report. NCUA estimated that it is 6.6. 
If they use that type of data to do the whole industry, you can see 
the magnitude of the misrepresentation of the cost. That is a good 
example, sir. 

Chairman Shelby. In the area of de novo bank charters, Mr. 
Buhrmaster, it is my understanding that only two de novo Federal 
banking charters have been approved since 1909. On Tuesday, we 
heard from the FDIC that this is due to, quote, “the economic 
cycle,” not, quote, “legislative barriers or even regulatory barriers.” 
Are regulatory barriers, Mr. Buhrmaster, standing in the way of 
new banks being formed? 

Mr. Buhrmaster. Well, we have seen some economic recovery in 
parts of the country 

Chairman Shelby. Uh-huh. 

Mr. Buhrmaster. much of the country. So, clearly, I do not 

believe it is part of the economics of it. What I do believe — or, the 
national economics. What I do believe is I have got a stack here — 
I asked my compliance officer to show me all the regulations she 
has had to look at, that is guidances, changes, and so forth. I had 
to print it in small print so I could actually not over-exceed the 
weight limit on the plane. But, this is 7 years’ of changes these 
folks have had to do. Now, a de novo for the first 7 years is going 
to be subject to all of this. It is a crushing burden on a new busi- 
ness, and, frankly, they are small businesses. Would you open a 
small business if you had to deal with this amount of regulatory 
burden? 

Chairman Shelby. It would not happen, would it? 

Mr. Buhrmaster. It would not happen. 

Chairman Shelby. I will direct this question to the credit union. 
A lot of us are concerned when regulations limit choices, increase 
costs for consumers, or perhaps cause institutions to stop offering 
products altogether. Mr. Murray, have any regulations increased 
the cost of products or services that you offer your members or 
caused you to stop offering them altogether? 

Mr. Murray. A great example of that in our shop is the remit- 
tances rule that was put forth by CFPB. That forced us to raise the 
prices of that service for our members after we first had to make 
a choice about whether or not to continue with that service at all. 
That is a choice that many credit unions, they opted out of that 
service simply because of the cost of that regulation and found it 
too burdensome to continue to offer. Again, the cost-benefit just 
was not — it did not stack up. So, that is a great example of one 



13 


where we have had to raise our price by 10 percent or more just 
to stay up with that 

Chairman Shelby. That is where you need some relief, is it not? 

Mr. Murray. We would love some relief in that area. 

Chairman Shelby. Risk-based capital proposal — last month, the 
National Credit Union Administration issued a revised proposal re- 
garding the capital standards for credit unions. Mr. Templeton and 
Mr. Murray, what are your views on the revised proposal, and has 
the National Credit Union Administration conducted a sufficient 
cost-benefit analysis? 

Mr. Templeton. First, I would say that the current proposal is 
a significant improvement from the first proposal, so I would ap- 
plaud NCUA for moving in the right direction. But, I think the real 
question still remains, is this a regulation that has a purpose for 
being in existence? 

When we take the regulation as proposed and roll it back over 
the last 9 years — and the calculations are not crystal clear, you 
have to make a few assumptions, so let me just be clear on that — 
but, when we take the regulation, apply it retrospectively, 95 per- 
cent of the credit unions that would have been problematic under 
the regulation came through the last 9 years and are healthy and 
alive today. Very few credit unions would not have made it 
through. What the proposal would have done is it would have made 
it extremely hard or intensified the pressure on all credit unions 
to raise additional capital that would have been called for under 
the regulation. 

Now, does that mean it is not necessary? I think it is a good indi- 
cation it is not necessary and it has not been thoroughly analyzed, 
and particularly with the benefit of looking back. We can look back 
right now and really see if, in a hard time, this rule would make 
a difference. So, that is where I think we are on that, sir. 

Chairman Shelby. Thank you. 

Senator Brown. 

Senator Brown. Thank you, Mr. Chairman. 

I want to dig a little more deeply on the issue of costs and bene- 
fits of these regulations. That seems to be the primary purpose of 
this hearing, to discuss that. Mr. Calhoun, I would like to ask you, 
we heard in today’s — I am sorry, in Tuesday’s hearing that the reg- 
ulators already conduct significant impact analysis of their rules, 
both during the rulemaking stage as well as retrospectively, in ad- 
dition to the EGRPRA rule. Several agencies noted on Tuesday 
that they conduct ongoing reviews of their rules more frequently 
and voluntarily. The regulator of credit unions, the Consumer Bu- 
reau, they do those without being required to by Federal law. Wit- 
nesses pointed to the inherent difficulty in assessing the benefits 
of a rule, especially sort of the societal-wide benefits, since pre- 
venting another financial crisis or ensuring that consumers have 
protections before subject to predatory lending may not be easily 
quantifiable beforehand. 

Several recent bills offered by some Members of this Committee 
and others have proposed that we should require agencies to un- 
dertake more cost-benefit analysis as they proceed. Tell us your 
opinion of these bills, many of which have broad applications across 
more than just financial services through the Government, but par- 
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ticularly impact financial regulators. Give us your thoughts about 
some of these requirements. 

Mr. Calhoun. Well, certainly, agencies must consider the burden 
of their regulations, both when they are considering them in the 
first place, and they need to go back and look at them again. I 
mean, for example, the CFPB has a requirement that they have to 
go back and reevaluate every regulation after a 5-year period in ad- 
dition to their evaluation at the outset. 

But, many of these cost-benefit analyses are very challenging, 
and let me just give one example. A proposal which most of the 
members here strongly supported was the reform of our credit card 
market, but at the time that that was proposed — it initially was 
proposed by the Federal Reserve using their rulemaking author- 
ity — there were predictions from industry that it would not only de- 
stroy the credit card market, but pose systemic risks to the whole 
banking system because of the stress on the credit card banks. 
And, if the agency had to cost that out, I mean, those are very dif- 
ficult projections, and understandably, and we have seen this our- 
selves, when you have to comply with the regulations, you look at 
them from a different viewpoint, often, than when you are writing 
them. 

But, if you impose a burden like that, particularly with the abil- 
ity to block all regulations by legal challenges, I think we throw the 
baby out with the bath water there and we end up with just gum- 
ming up the whole system. Again, clearly, the burden has to be as- 
sessed on initial and ongoing basis, but these proposals, I think, 
again, would throw the baby out with the bath water. 

Senator Brown. Thank you. 

Give me a brief answer on this. Are costs easier to — costs to the 
banks and the credit unions, and then Wall Street, too — are costs 
easier to quantify than benefits? 

Mr. Calhoun. They are, but they are often exaggerated. If you 
look in the consumer product world, another example was when it 
was proposed that lawnmowers have a cutoff device, it was pro- 
jected by industry that that would add $500 or so to the cost of 
every lawnmower. Well, now you can still go buy a lawnmower 
with a cutoff device for under $200 at Walmart. I mean, it is very 
hard to know — there is as much art as science in projecting both 
the costs and even more so the benefits. 

Senator Brown. Let me pursue one more question 

Mr. Calhoun. Yes. 

Senator Brown. Mr. Chairman — Mr. Calhoun, on costs. 

Today and in Tuesday’s hearing, several questions were asked 
about the increasing costs of compliance to community banks and 
credit unions after the passage of Dodd-Frank. What has been your 
experience with compliance costs? 

Mr. Calhoun. I think our experience, and we are a — we have 
Federal and State credit union charters and go through the call re- 
ports and everything that everybody else gets to have the fun 
with — a lot of that came as a natural reaction to the financial cri- 
sis, that you did have lots of institutions failing, again, mainly due 
to the macro effects, but that led regulators to more carefully scru- 
tinize all financial institutions. And, so, that has been, from our 
view, the biggest driver of it. 



15 


We do think there needs to he review and concern about overlap- 
ping regulations. We applauded the regulators, for example, for 
uniting the QM and QRM rule. That would have heen a whole an- 
other layer of mortgage regulation, that I think the regulators 
heard the call to say, simplify that and make them the same. So, 
we think that we are getting some response from the regulators. 
Clearly, efforts like today help highlight these issues in a very ben- 
eficial way. 

Senator Brown. Thank you, Mr. Chairman. 

Chairman Shelby. Senator Corker. 

Senator Corker. Thank you, Mr. Chairman, and thank you for 
having this hearing, you and the Ranking Member, and I want to 
thank all of you for your testimony. 

I am going to ask all of my questions to Mr. Blanton, but I just 
want to say this. I have seen nothing like Dodd-Frank to alleviate 
the tensions between the credit unions and the banks 

[Laughter.] 

Senator Corker. and, I will say, it is a welcome reprieve for 

all of us who have had to have to deal with that tension. 

But, to Mr. Blanton, as we look at encouraging private capital 
back into the mortgage market, it seems one of the easiest things 
we can do is deem loans held in a lender’s portfolio as compliant 
with the QM standard for the purpose of a borrower’s ability to 
pay. I understand that the CFPB partially addressed this issue 
through its Notice of Proposed Rulemaking. Last Congress, legisla- 
tion was introduced in the House, H.R. 2673, that would provide 
broader and more permanent relief for any depository institutions 
that make loans and hold them on portfolio. 

Why is this relief provided — why is the relief provided by the 
CFPB insufficient, and why would the legislation introduced last 
Congress be such an improvement, and what do you say to those 
who suggest relief like this would lead to the proliferation of some 
of the predatory products we saw leading up to the crisis? 

Mr. Blanton. Thank you. Survival is a real driver for coopera- 
tion, so 

[Laughter.] 

Mr. Blanton. With the QM rule — you know, my whole career, I 
have been making a loan to where the father would call me and 
say, “My son is getting married. He and his wife really do not qual- 
ify, but we have got to get them in a house.” I would say, “Fine. 
We will take care of it.” I have made hundreds of those loans. Now, 
under the definition now, I know from day one they do not qualify. 
I cannot put my bank in the position of making that loan where 
I have put more people in fresh and new homes, new couples for 
that scenario — and that is what community banks do, is we have 
this relationship with these borrowers, and we have the father call 
us and say, “Please help my son or my daughter.” With this defini- 
tion now, if I cannot deem that QM from day one and put it on my 
books, I have now put my institution at risk. And, so, these are the 
things that we need to see legislation passed to allow us to con- 
tinue to make this relationship loan that we have always made and 
help this young couple into a house. 

Senator Corker. And, I was not actually going to do this, but 
Mr. Calhoun, if you could briefly respond. It seems to me that that 
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is a legitimate thing, that the three Cs — character, character, and 
knowing the people you are dealing with — has been a fundamental 
part of our banking industry for years. Would you have any opposi- 
tion to that type of thing? 

Mr. Calhoun. So, we have very strongly supported the expan- 
sion of QM status for community bank loans on portfolio, but it is 
a different business model. I would note, even in the crisis, WaMu 
and Wachovia, for example, two institutions that both went under 
largely due to unsustainable loans on their portfolio, and when you 
are looking at a refinancing, it is the borrower’s equity in the 
house — and the majority of loans still today are refinances — it is 
the equity in the house that is providing the cover. 

But, we are strong supporters, again, for community financial in- 
stitutions. His lending model is very different from a large bank 
where it is much more routinized and impersonal, so 

Senator Corker. So I have a consensus on this point? 

Mr. Calhoun. I think there is a large amount of consensus on 
this point. 

Senator Corker. My second question. If you think back to the 
terms of the underlying reasons behind the Volcker Rule, I think 
you would be hard pressed to find anyone that thought it was need- 
ed because of the activities of community banks. Yet, according to 
the letter of the law, banks must be in compliance. On Tuesday, 
Mr. Bland of the OCC said that the compliance effort to make that 
determination seems costly compared to the actual activities that 
smaller banks have. What does it mean for smaller banks that 
never engaged in proprietary lending but still need to be in compli- 
ance for the Volcker Rule? 

Mr. Blanton. Well, we first saw we do have to do an analysis 
to even determine where that qualifies, and most community 
banks, the only part that they are involved in is maybe the deposit 
accounts of local municipalities and all. And, so, for us, it is just 
a very expensive process to make that determination and then 
have to deal with that. 

Senator Corker. And, Mr. Calhoun, briefly, do you have any 
issue with that type of proposal? 

Mr. Calhoun. So, the Volcker Rule requires community banks to 
still document that they are not covered. There seems to be room 
there for relief to make that certainly easier and less burdensome 
than it is now, again, for community banks. 

Senator Corker. Yes. Well, it seems like we are making a lot of 
progress here. 

[Laughter.] 

Senator Corker. I would say that — my last point, and I know 
there will not be time to answer unless the Chairman gives me a 
second, but the Bipartisan Policy Center suggested creating a pilot 
program for a consolidated examination force for institutions sub- 
ject to supervision by all three of the Federal prudential regulators. 
Such a program would force coordination between agencies and 
minimize the costs associated in examination for banks. It appears 
that the Federal Financial Institutions Examinations Council 
would provide the vehicle to run the pilot program. Just briefly, 
Mr. Blanton, do you think this is something that would be a good 
idea? 
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Mr. Blanton. I think it is something that needs to he explored. 
I do not — I think more information needs to he looked at, but I 
think it certainly ought to be explored and might very well have 
good credibility to it. 

Senator Corker. Thank you all for being here and for what you 
do in your communities around the country. I do not know why we 
have two institutions separated by the Savannah River here at one 
place, but we are glad to have you. 

[Laughter.] 

Senator Corker. Thank you very much. 

Chairman Shelby. Senator Menendez. 

Senator Menendez. Thank you, Mr. Chairman, and thank all the 
witnesses for their testimony. 

You know, banking is a regulated industry, and with good rea- 
son. One need to look no further than the financial crisis, when 
millions of Americans lost their homes, jobs, and retirement sav- 
ings, and businesses across the country had to close their doors and 
let their employees go, and taxpayers had to bail out some of the 
worst offenders just to prevent an even bigger meltdown. But, I 
also believe that regulation is not a one-size-fits-all exercise. A 
community bank or credit union that makes loans to small busi- 
nesses and home buyers poses different risks and should be treated 
differently from an integrated mega-bank with multinational scope 
and sophisticated trading operations. 

So, I am eager to work with my colleagues on both sides of the 
aisle on targeted consensus measures that help small institutions 
better serve their communities and compete in the marketplace 
and to reduce unnecessary burdens for institutions of any size. 
However, in the desire to do that — and I have often said that com- 
munity banks were not the cause of our financial crisis in the pre- 
ceding years — I would, however, caution that those who would seek 
to use regulatory relief for small institutions as a pretext for other 
goals, such as gutting important consumer protections or financial 
reforms, will face a challenge by many of us. 

I believe that regulatory relief is compatible with protecting con- 
sumers, investors, and taxpayers, but I would have serious con- 
cerns about attempts to hijack the process and undermine these 
goals, for example, by creating overly broad carve-outs or imposing 
a rigged version of cost-benefit analysis that would block almost 
any regulatory action and invite frivolous legal challenges at tax- 
payers’ expense. 

So, I think that regulatory relief, at least as I envision it, to 
make and help community banks and credit unions and others be 
able to function effectively in the marketplace and help consumers 
is a shared bipartisan interest, but I hope it is not the opportunity 
in which some will look to slay the very provisions that ultimately 
have brought us further and further back away from the systemic 
risk that created not a systemic risk just for those institutions, but 
for the entire Nation. I do not want to relive that again. But, I do 
want to work with all of you to create greater abilities to be able 
to function and function effectively and, of course, with the appro- 
priate oversight. 

So, let me ask all of you, I have heard from some community 
banks in my State that when a dispute comes up in the context of 
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an examination, they do not always feel that there is a sufficient 
process available for fairly resolving the dispute. And, I would add 
that these are not cases where the bank is looking for an oppor- 
tunity to challenge or appeal every decision that goes against them. 
They just want to know that the mechanism exists where their con- 
cerns can be fairly heard and appropriately responded to in a time- 
ly manner. 

For any of the witnesses, to the extent that this has been an 
issue for you or your institution or members of your association, 
can you discuss what type of improvements you think can be made 
in that regard. For example, are there changes that you would 
make to the ombudsman’s office of your respective regulators? Mr. 
Buhrmaster. 

Mr. Buhrmaster. Well, first, let me just respond to your first 
comments that if a proposal that we have before you to reduce reg- 
ulatory burden affects safety and soundness or consumer protec- 
tion, it goes against everything that the community bank is for, 
and that is not something we could support. So, please be assured 
that what we are asking for is to allow us to deliver better service 
to our consumers and to help promote entrepreneurship among 
small businesses. 

So, that said, an examination process — I had an exam a couple 
of years ago where we had one examiner who really did not look 
at the entire packet of information he was given, and we received 
a warning on that information. We did not feel that was right. We 
felt the examiner did not do his job properly. We moved up the 
channel. Fortunately, we have — in our area, we had an examiner 
in charge of the regional office that listened and worked with us 
and worked through that issue. 

But, as I travel the country talking to different community bank- 
ers across the Nation, it depends on what agency and it depends 
on your regional administrator or the food chain up on whether or 
not those type of things can get removed. I remember earlier in my 
career we had a similar issue. It ended up going to D.C. and we 
did not prevail. We did not go to the ombudsman, because, frankly, 
it is scary to report an individual examiner to an ombudsman. You 
just do not know. That guy is going to come back into your bank 
sometime. 

So, I think there needs to be more transparency. In our Plan for 
Prosperity, we do have a proposal there that deals with this, and 
I would hope that this Committee would take a look at that pro- 
posal and enact some changes. 

Mr. Blanton. You know, I completely agree with John’s com- 
ments. Our whole mission is to take care of our communities and 
protect them. We would never support any legislation that would 
in any way try and harm our borrowers or harm our businesses. 
I mean, that is what we do. We look after our communities. 

As far as the proposal for an independent ombudsman or regu- 
latory review process, as I cross the country, I have the same sto- 
ries of people, one, that are scared to use the ombudsman within 
the existing agency. I understand that. They are paid by that agen- 
cy. They work for that agency. And, there is a tendency to kind of 
shy away from using that. An independent agency would have the 
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ability to review, and you have a proper place to present your chal- 
lenges to the exam. 

Exams do vary all over, depending on the scope and the experi- 
ence of the examiner. Our exam teams have been very well, and 
Georgia has had a lot of activity with our exams and, by and large, 
have been handled very well. But, there are — as any large agency 
throughout the country, there are different levels of expertise down 
through the ranks. And, so, I can see some real value in being able 
to have an independent place to be able to come and discuss the 
findings of an exam. So, we do support that. 

Senator Menendez. Thank you, Mr. Chairman. 

Chairman Shelby. Senator Crapo. 

Senator Crapo. Thank you very much, Mr. Chairman. I appre- 
ciate your holding these hearings. This is not the first time that 
you and I and this Committee have worked together to put to- 
gether a package for reform of our regulatory system for financial 
institutions and I appreciate the focus on community banks and 
credit unions in this hearing. 

The first thing I would like to do with the witnesses is — and I 
am not going to ask you to answer this question right now. I am 
going to ask you if you will please send me a written response to 
this question. But, the question is, can you identify some of your 
top priorities for the kinds of reforms that we need, the kinds of 
regulatory reform that this Committee should look at as we pre- 
pare for legislative or regulatory oversight. Do you think all of you 
could come up with a list of two or three or four or five, or I do 
not want to limit it, five or ten top reforms? 

[Witnesses nodding.] 

Senator Crapo. I see everybody shaking their head in the affirm- 
ative. So, please, if you would, send those to the Committee. 

Now, with some — and you can refine this list before you send it 
to the Committee. But, do you all have some ideas in your mind 
right now that came to your mind as I asked whether you had 
some top priorities? I would like to ask you, and you can probably 
answer these questions just by raising your hand, if it fits. Do some 
of those top priority reforms that you think the Committee should 
consider fall under CFPB jurisdiction? 

[Witnesses raising hands.] 

Senator Crapo. Four of the five hands went up, Mr. Chairman. 

Do some of them fall under Dodd-Frank rules and regulations? 

[Witnesses raising hands.] 

Senator Crapo. I think all the hands went up on that. 

Do some of them fall under money laundering legislation or regu- 
lation? 

[Witnesses raising hands.] 

Senator Crapo. Five of the five hands went up. 

The reason I am asking this question is because each of those 
categories that I just listed to you, I understand to be exempted by 
the EGRPRA process from our regulators from review. In the testi- 
mony before this Committee yesterday, the regulators told us that 
they were not looking at Dodd-Frank regulations in their EGRPRA 
review process. In the footnotes to the EGRPRA process that has 
now been started, it says, as the law says, that CFPB regulations 
are not — or, the CFPB is not required to participate in EGRPRA, 
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and money laundering provisions are not going to be considered, 
again, because the law does not require it. 

So, my question to you is, if we are having the Federal agencies 
review the burden of regulations on the financial institutions and 
our effort there is to try to identify outdated, unnecessary, and un- 
duly burdensome regulations, and each of you say that some of 
your top priorities fall in the very area that our regulators tell us 
is not going to be reviewed, do we need to reform the EGRPRA 
process? And, again, I would just like to see by raise of hand if you 
would agree with that. 

[Witnesses raising hands.] 

Senator Crapo. I see three or four or five — in fact, maybe, I 
think, five hands went up. 

I do believe that this Committee will not be limited by the re- 
strictions that the regulators have claimed they are following with 
regard to the EGRPRA process. I have previously in hearings with 
the regulators encouraged them not to self-limit themselves in this 
review, and I, frankly, would encourage you in your comments and 
participation in that process to continue to bring up these kinds of 
issues, even though the agencies may tell you they will not listen 
to you, because I believe that this Committee is going to do its part 
through oversight to try to get those agencies, whether it is in the 
EGRPRA process or otherwise, to look at these issues. 

Just from the testimony that we have had here today — the QM 
example has been brought up — I do not think that the agencies 
would have looked at QM under EGRPRA. The Volcker Rule has 
been brought up. I do not think the agencies will look at the 
Volcker Rule under EGRPRA, under their current approach to it. 

And, so, my point is, I think that we have got to expand the focus 
of our Federal agencies who are looking at this issue. I appreciate 
again, Mr. Chairman, your willingness to have this broader review, 
and I hope that through the input received from those like our wit- 
nesses today, as well as from the oversight that this Committee 
provides, that we can help our Federal agencies to also — our regu- 
latory agencies to also expand their view about how we should ap- 
proach helping the community banks and the credit unions and 
other financial institutions in this country. Thank you. 

Chairman Shelby. Thank you. Senator Crapo. 

Senator Donnelly. 

Senator Donnelly. Thank you, Mr. Chairman, and I want to 
thank all of you for being here. 

I had the privilege of serving on the Financial Services Com- 
mittee during some of the most difficult times over in the House 
of Representatives, and one of the things that was most heart- 
breaking was so many of our small businesses in Indiana having 
their credit lines ended because it was such a challenge for the 
banks, as well, at that time, and to see them not being able to get 
inventory lending, floor plan lending, all of those things that af- 
fected our small businesses. I wanted to make sure that we never 
had to do that again, and that is why we worked to ensure the 
safety and soundness of our financial system, and so that is, like, 
the cornerstone of everything we do. 

But, then I sit with my community bankers and credit unions 
and they go, you know, number one, we were not the folks who did 
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it, and we all understand that. But, number two is, those are our 
goals, to make sure those businesses continue to be able to get 
those loans and the credit lines, but here are some things that we 
are now dealing with that have made it tougher for us to maybe 
not sell at the end of the year or to make it more challenging. 

So, if you each had one or two things that when you look at, you 
go, hey, the safety and the soundness of the system will be pro- 
tected, but this does not do anything but make our lives more dif- 
ficult, if you could just give me one each 

Mr. Blanton. Well, I mean, I go back to the mortgage process 
now. My bank does originate a quite good number of mortgages. In 
the process, where just a few years ago you would sit down with 
an originator and make an inquiry, you would just simply, you 
know, what is the mortgage market, what are the rates and all 
now, that is now an application, so, now I go through a very rig- 
orous process of logging in this application, all this tracking, that 
just a few years ago was nothing but a polite conversation between 
an originator and a borrower. And, so, now I have got all this log 
I have got to do, all this tracking, and I have to do it in a zero- 
tolerance environment with humans involved. I am sorry. That is 
very difficult. We have the best intentions, but it just does not al- 
ways translate when you get it onto paper. 

And, the amount of work now that my mortgage department is 
doing tracking this, it has quadrupled, quote, our “applications.” It 
has quadrupled not only that, you now have to send them a decline 
letter. Just because it is now considered an application, you have 
to send them a decline letter. They get a letter and go, they did 
not even apply as far as they were concerned. They were just doing 
an inquiry, just kind of what is going on, and seeing now you have 
declined me? And, so, they are insulted. I have sat here and given 
them a decline letter. 

So, that is just one example with my bank of the amount of ex- 
pense I have to do in a zero-tolerance environment, and there 
again, I say, that is really hard with humans. 

Senator Donnelly. Mr. Murray. 

Mr. Murray. I would agree that the mortgage side is a big, big 
challenge. You know, when the QM rules came out and we started 
having to have the conversations internally about, OK, what kind 
of borrowers will not qualify for this, I mean, that is just kind of 
going back to the period that you were referring to, about when we 
were making decisions to save the institution at the detriment of 
consumers. We are having those same kind of conversations when 
it comes to QM. 

So, we have taken a conservative approach. We have said we are 
not going to do any non-QM loans right now. We are going to take 
a wait and see and see how it all plays out. That is not the way 
to serve our communities effectively, and so I beseech you to look 
at that and understand the true impacts of that on the commu- 
nities that it is affecting. 

Senator Donnelly. Sir. 

Mr. Buhrmaster. Yes. First of all, we never did a better busi- 
ness in small credit lines as we did when all those large banks 
were canceling our customers and they were coming in to us say- 
ing, “How do I get my inventory?” That year, we did a bang-up 
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business on small lines of credit, and we have kept those cus- 
tomers. 

Things in the regulations that are harming small businesses, es- 
pecially — that was the focus of your question, I believe — the equity 
in someone’s home is the greatest source of capital for a startup 
business, and granting home equity loans or first lien mortgages on 
a house that someone wants to mortgage to put the money into 
their business has become so difficult because of the high-cost 
mortgage and the ability to repay part of the QM. If loans held in 
portfolio by community banks, by these institutions, were exempt 
from that rule, we would be able to provide more capital to busi- 
nesses because we would not have to be restricted. 

The hardest loan to make right now is to a small business, a self- 
employed individual. I had an individual, he wanted $30,000 on a 
first mortgage, and I only got the call after he had given up and 
gone and found money somewhere else. The guy had been with us 
for 20 years. He has done this a couple times before. We had to 
make him jump through hoops to provide us with all this docu- 
mentation to prove he had the ability to repay, because our rec- 
ognition of his character was not enough. That is what is harming 
businesses, QM. 

And, then, the fact that on Basel III, we are losing the ability 
to — we are losing capital when we write a development loan. I 
want to help develop commercial properties, yet it costs me more 
in capital to do those loans now. 

Senator Donnelly. My time is up, but 

Mr. Templeton. To carry that tide on down the table, QM is just 
really changing the whole atmosphere for the small lender in our 
marketplace. When QM first rolled out, we automatically got to the 
conclusion we were not going to do nonqualified because the risks 
were just too great. As we dug and dug and dug, we determined 
that we could not back away from that market, because if we did, 
it was going to be a substantial portion of our business. 

But, what we did have to do is we had to lop off, for lack of a 
better phrase, the outliers, the people that were on the fringe that, 
up until then, we would take the risk on them, and up until then, 
our track record had been near perfect over 25 years. I think in 25 
years, we lost maybe two times on a loan like that. The track 
record indicated those people are going to work with us because we 
work with them. 

But now, all of a sudden, they have got a brand on the mortgage 
that says “nonqualified.” It is a target in the event of any type of 
catastrophic event in that person’s life, and the outlier presents 
just too much of a risk today, where 10 years ago, that was bread 
and butter to us. They loved us because we were able to do some- 
thing for them that a person on the street called a loan shark or 
a finance company was willing to do for 35 or 40 or 50 percent and 
we would do it for 8 or 9 percent. 

Senator Donnelly. OK. 

Mr. Templeton. And, those days are gone now. 

Senator Donnelly. Thank you, Mr. Chairman. 

Chairman Shelby. Senator Scott. 

Senator Scott. Thank you, Mr. Chairman, and thank you for 
providing the opportunity to have this conversation today. I think 
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it is a very important conversation and one I will continue along 
the lines of Senator Donnelly. 

I will just tell you a very quick story. As a kid growing up in the 
insurance business, I had an opportunity to start a business, a 
small Allstate Insurance franchise with a 1990 240-SX with 
253,000 miles. I went to a big bank and said, “This is my asset.” 
They all — looking at your faces, they all laughed, too. 

[Laughter.] 

Senator Scott. I got used to that, very comfortable four or five 
banks into it. But, I went back to the bank where I had the longest 
relationship and shared my business plan and had a conversation 
and the banker said, “I can do something called a relationship loan, 
a character loan.” I cannot imagine in the current environment — 
though you had nothing to do with the failure of our economy — that 
you would be in the position to take that risk, because if I under- 
stand the rules and the regulations fairly, that any unacceptable 
risk on your books brings attention in waves that would be dis- 
concerting and challenging for you to overcome that threshold. 

Is that an accurate statement, that today’s environment would 
not allow you to provide a kid like me — a kid like me several years 
ago — an opportunity to move forward and starting my own busi- 
ness? Is that accurate, Mr. Buhrmaster? 

Mr. Buhrmaster. I believe that is accurate. I think that for 
someone starting — we have done State Farm loans. We have 

Senator Scott. Allstate. 

Mr. Buhrmaster. I am sorry, Allstate 

Senator Scott. Please. Please. 

[Laughter.] 

Mr. Buhrmaster. OK. 

Senator Scott. There are some things that cannot be allowed on 
the Banking Committee. 

[Laughter.] 

Mr. Buhrmaster. I actually have an Allstate loan. 

[Laughter.] 

Mr. Buhrmaster. I do believe in good hands. Let us just get this 
right. So, we have done Allstate, as well 

Senator Scott. Good. 

Mr. Buhrmaster. We have done those, too. You are passing 
generational businesses or you are picking up a new business 

Senator Scott. Absolutely. 

Mr. Buhrmaster. and those are character loans. That is 

what our economy is based on. And, yes, we can do some of those. 
They are harder to do right now, much harder. But, again, it is 
that source of equity. What really puts the brakes on it right now 
is if you are using a home for any part of that financing of that 
project, it kills it. It is very difficult. 

Senator Scott. Let me take that question — ^because you just cre- 
ated a segue into Mr. Blanton’s earlier conversation about the QMs 
and the ability to create access to capital and/or to a home to folks 
that you have had a long-term relationship with not only the bor- 
rower, but their family. And, so, if you could put into context for 
us that actual process and how challenging it is today compared to 
speaking to how challenging it was. And, in the context of safety 
and soundness, could you and would you be able to create a nar- 
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rative that makes sense to your board of directors and to your in- 
stitution but not to the regulators? 

Mr. Blanton. It is really hard to document to your regulators, 
but as far as safety and soundness, those loans that we can make 
and we keep on our books are some of the safest loans we make 
because we have that relationship with that family and have had 
it for generations. 

I know a lot of my rural colleagues in Georgia, some of their 
prime loans may be five acres and a double-wide 

Senator Scott. Yes. 

Mr. Blanton. and they have done it year after year after 

year. What the regulators do not seem to understand in that envi- 
ronment is if you force to where I cannot make that loan anymore 
and I cannot put it on my books, that family does not have the lux- 
ury of saying, “Well, we will just do without the money.” They are 
going to get the money. They have no choice. So, now, where are 
they? Down the street at a much higher interest rate environment 
that is not constrained by all the constraints that we have because 
they had no choice. They had to generate $5,000 or $10,000 or 
whatever the amount was. Well, these people in a lot of cases are 
self-employed. Trying to fit them into an ability to repay definition 
is virtually impossible. 

Senator Scott. Yes, very difficult. And, I will tell you, according 
to a Harvard Kennedy School working paper authored by Marshall 
Lux, one of the unintended consequences of Dodd-Frank is that 
community bank small business lending has declined by about 11 
percent, and small business banks, a billion dollars or less in as- 
sets, their share of banking assets have also declined by 19 per- 
cent, as if too-big-to-fail is more likely today than it has been before 
the regulatory environment was created. 

Let me just ask my final question, with my time running out, to 
Mr. Templeton. As you know, sir, I served for about 7 years on a 
credit union board, back when I had an afro. Let me just ask you 
a question, though. Looking at the current environment, what is 
the impact on your ability to loan? How many folks are you em- 
ploying today who are involved in the regulatory responsibilities of 
the credit union versus the lending part of the credit union? And, 
what does that look like for the future of credit unions if what we 
have seen so far gets worse? 

Mr. Templeton. Today, we have two people employed full-time. 
We are in the process of adding a third person full-time. But, that 
is only the beginning of the compliance costs. Those are people who 
are dedicated 8 hours a day to doing nothing but compliance. Every 
time we have a new product, every time we have a feature change, 
we have to reach down into the functional departments and involve 
those people in the compliance aspects of how are we going to be 
compliant on this new modification. So, those numbers exponen- 
tially go up. 

To maybe answer your question another way, the loan that you 
talked about that used to could be done in many local banks and 
credit unions was a 5-minute loan in many cases back then. Yeah. 
I know you. I have known you forever. I trust you. Let us get the 
paperwork done. Today, that loan may turn into 15 or 20 or 30 
hours. That is a regulatory compliance burden. That is an overhead 
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cost that is not measured in all the assessments of the risk and re- 
ward. 

If you talked to me today about that loan, I would say, well, let 
me get back to you. So, I go and I talk to the financial analyst and 
I say, what do you think? I go and talk to this person. I go and 
talk to that person. And, the process goes on and on and on. 

Senator Scott. Thank you. 

Mr. Calhoun. And, if I may add. Senator, just to make sure it 
is clear for the record, the CFPB proposal, which I think most peo- 
ple here have supported and I know ICBA has praised, would allow 
unlimited portfolio loans for community banks to qualify for QM 
status. Another area where we can have clarification, we do a lot 
of small business lending. We can have more clarification that the 
QM standards should only apply to consumer loans and business 
loans are generally taken outside of that, but we can get more clar- 
ity on that, I think that would be a specific thing that could help. 

Senator Scott. Thank you, sir. Thank you, Mr. Chairman. 

Chairman Shelby. Senator Heitkamp. 

Senator Heitkamp. Thank you, Mr. Chairman. 

I grew up in a town of 90 people. You can imagine, my family 
had a relationship with a community bank. Whether it was financ- 
ing a home that you could never get an appraisal on, right, because 
where are you going to find a comparable sale, right? Whether it 
was helping my father finance his business and cash-flow his busi- 
ness, or looking at a farm that needed a quick operating loan be- 
cause of some tragedy. 

I think the great irony of this is, in spite of all that relationship 
banking and that character banking that you do, you were not the 
institutions that failed because you were banking every day on the 
American people and your relationship with the American people. 
And, we want to get back there. And, I think what you see here 
is a real bipartisan interest in getting this done. 

I know you probably hear, here we go again, right? We are going 
to testify and we are going to tell our story and nothing happens. 
You have 75 cosponsors on the privacy bill last year and we did not 
get it done. 

I am here to tell you that I think with the leadership here of 
Senator Shelby and Senator Brown and the commitment of this 
Committee, we are going to get this done for you. So, it is critically 
important that we know what your priorities are, and I applaud — 
I think Senator Corker took you through a couple that he sees and 
hears about, we all hear about, and I think Senator Crapo said, 
OK, here it is, and I hope that you share that document with all 
of us because we want to get this right. 

So, with that — that was kind of my first line of questioning. 
What two or three things are the highest priority, will take the 
most amount of burden, give you the biggest bang for the buck, 
that we know we can do without creating an environment of sys- 
temic failure or without unraveling necessary controls to make sure 
that we do not have a repeat of 2008. 

So, I am going to ask you a little different question. We hear all 
the time about trickle-down of best practices, right. So, all of a sud- 
den, someone comes in and says, well, we just examined Wells and 
Wells is doing it this way, so we want you to do it this way. So, 
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that examiner piece, that fear of the heart attack letter, or as you 
explained, what happens when you do not have someone who can 
be a monitor or adjust what a maybe overzealous examiner would 
do, that is also something, and that is a little tougher for us to get 
at. And, so, I would like to examine that a little bit more, on what 
you think would be — ^you obviously did not like the ombudsman 
suggestion, so I am looking for alternatives to deal with the exam- 
ination issues that you have, and we can start with you, Mr. 
Blanton. 

Mr. Blanton. You know, you are right. That is a very, very dif- 
ficult question to ask because there are so many — with so many ex- 
aminers at this, so many different approaches on each exam. But, 
we do come into areas such as, in my bank, are you stress testing 
your loan portfolio? Well, I am not required to do that, but, they 
say, well, yeah, but you really need to. And, I understand where 
they are coming from, but there are just some things — my bank 
does not represent a risk to anything. I mean, I am sorry. If I go 
away, there is nothing in this economy that has changed. And, I 
think, therefore, I need to be regulated and examined in that same 
way. 

Senator Heitkamp. But, your community will change. 

Mr. Blanton. My community will change, yes, ma’am. It most 
certainly will. But, I think I need to be regulated that way and I 
need to be examined that way, to where it meets my risk profile. 

Senator Heitkamp. Some kind of change that we can make here 
is what I am after, where you would feel comfortable that you had 
a legitimate second look from an examiner. 

Mr. Murray. Yes. We believe that an independent process is 
highly needed for the examination process. We do not really feel 
like in the credit union world we have an effective appeals process 
right now. We do not have an ombudsman that we feel we can go 
to. Our appeals process is up the food chain of the examiner that 
oversees us. So, it does not work, it is not effective, and, therefore, 
it is not utilized. 

And, you are absolutely right about the best practices trickle- 
down effect. It is very real and it is very influential, and it happens 
from all levels. You know, one of the things we are dealing with 
in the credit union world right now is some perceived notion that 
interest rates are going to explode in the very near future, and so 
we are being asked to shock test our balance sheets for incredibly 
high interest rate shocks, well beyond what is called for in any reg- 
ulation. That request is coming from examiners who are getting it 
from higher up in the agency. That is unreasonable, it is illogical, 
and it costs a lot of time and money. And, we can receive a nice 
ding on our examination if we either do not do it or if those results 
do not come out favorably. 

Mr. Buhrmaster. Best practices is real. It happens. We get 
asked to do reports, not because they are required by regulatory 
reasons, but they are required by one examiner, and then that re- 
port stays with you and that — it is like snowflakes. I mean, you are 
from North Dakota. You understand this. You walked out this 
morning and it was beautiful. It was snowing. There was light. 
But, then you go out to Buffalo, New York 

Chairman Shelby. Go to North Dakota. 
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Mr. Buhrmaster. For me. But, you go out to Buffalo where they 
have six feet of snow, and that is not, and that is what we have 
got here, is the cumulative effect. 

Now, it is the cumulative effect at these examinations where 
they are constantly — they are in your house. It is not every 12 
months or 18 months. They are there all the time. I get a quarterly 
call from my examiner. I am submitting paperwork every quarter 
to them. They are with us. If you move that exam cycle — this is 
something that you can do — move that exam cycle to 24 months for 
one and two banks, one and two CAMELS-rated banks, that is 
going to provide us some relief That is going to give us greater 
time to work with the regulators, work through this process. We 
will not have to jump to the ombudsman so fast because we have 
got another exam coming up. 

Mr. Templeton. I concur with Mr. Buhrmaster’s suggestion to 
increase the exam schedule timeframe. That gives us more time to 
do things, more time to move the ship. 

In terms of the ombudsman, I think the ombudsman could be a 
good thing just because it is somebody independent watching, OK, 
and sometimes knowing there is somebody watching makes you do 
things slightly different. And, it is always a relief valve. In my in- 
stitution, in 40-plus years, I have only had one or two examiners 
that I have had difficulty communicating with, and even though, 
I would not have needed to go to an ombudsman, because it was 
not that severe. 

So, I think one of the first things in the examination process 
needs to be to try to establish a meaningful dialogue between the 
examiner and the institution. Sit down and talk about, what are 
we trying to accomplish here? What are you looking for? What do 
you want? Let me know when you have headaches. Let me know 
when you have problems. And, a lot of that can go a long way for 
easing pains. 

Now, there is always a rogue financial institution who does not 
want to talk to an examiner, sees them as their enemy. You have 
got a rogue examiner on the other side. So, it is not a perfect world, 
but communication starts it toward the right place. An ombudsman 
is just that little safety net hanging there, just in case. 

Mr. Calhoun. I think the real key is where we started here, and 
it is targeting this relief to community financial institutions. They 
do have a different model, and that can call for different ap- 
proaches. But, once these things get blurred and say, you know, we 
are going to change the system for everybody, even if they are $100 
billion, $500 billion, that is a different banking model. It is not the 
relationship lending. It is not the community focus. And, so, these 
need to be targeted. I mean, 90 percent of community financial in- 
stitutions are a billion dollars or less. That is very different from 
whence people were talking $50 billion or $100 billion, as some- 
times gets tossed around. 

Chairman Shelby. Senator Warren. 

Senator Warren. Thank you, Mr. Chairman. 

Folks in Massachusetts are really sensitive about snow analogies 
right now. 

[Laughter.] 
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Senator Warren. Where it is 77 inches and it is supposed to 
start snowing again this afternoon, so 

We have heard a lot today about how smaller banks are being 
smothered by unnecessary regulation, supposedly because of Dodd- 
Frank rules like the new mortgage rules that went into effect in 
the first quarter of 2014. Now, I have been looking for some hard 
data to support that claim. According to the latest report from the 
FDIC, the banking industry as a whole posted earnings of nearly 
$40 billion in the third quarter of 2014. That was a 7.3 percent in- 
crease relative to the third quarter of 2013. In other words, the 
banking industry did substantially better after the mortgage rules 
took effect in January of 2014. 

And, here is the kicker. Community banks did even better than 
the industry as a whole. According to the FDIC, year over year 
community bank earnings up were nearly 11 percent compared 
with 7 percent for the industry as a whole. 

So, Mr. Blanton, if, as you claim, community banks were particu- 
larly hard hit by Dodd-Frank’s new rules, why are they making 
more money since the rules went into effect and doing better than 
the big banks? 

Mr. Blanton. Well, I do not really think there is necessarily a 
direct correlation between the mortgage rule passing and the prof- 
its of a bank. 

Senator Warren. Well, I thought that was exactly what your tes- 
timony was, as I read it, and that is that the rules were tangling 
up the community banks so that the community banks could not 
do business, and yet their profitability seems to suggest they are 
doing better than ever after the regulations went into effect. 

Mr. Blanton. Well, there again, I do not think that it is because 
of the regulation that the banks are doing better. I mean, it is tan- 
gling up our process to do mortgages. It is making it much more 
difficult. It is costing us quite a lot. Your statistics on the profits 
of our industry are right. We have done very well. But, if you go 
back and average over the last 10 years, it has been a very difficult 
process, and just now, we are beginning to get some efficiencies 
and come back into the market and be successful and we see these 
as constraints for us to where we are having a hard time con- 
tinuing to have that momentum. 

Senator Warren. Well, you know, I appreciate that, but like I 
said, the numbers show you are really doing pretty well after these 
regulations. We know that all of the big bank lobbyists love to come 
into our offices and talk about how community banks are being 
crushed and they need our help, but a lot of the times, the legal 
changes that they are asking for are not really about helping com- 
munity banks, and here is an example. 

Mr. Blanton, in your testimony, the ABA’s very first request in 
the name of community bank regulatory relief is a bill that would 
allow an insured depository institution of any size to satisfy the 
QM rule as long as they held the loan in portfolio. As you know, 
under the current rule, banks with under $2 billion in assets that 
issue fewer than 500 mortgages a year can already satisfy the QM 
rule for any loan that they hold on portfolio. The CFPB just pro- 
posed raising that threshold to 2,000 loans a year. That is going 
to cover the vast majority of community bank mortgages. 
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So, just give me a sense here, Mr. Blanton, if Congress passed 
this bill that the American Bankers Association wants, how many 
community bank mortgages would become eligible for QM that are 
not currently eligible, or under the CFPB rules would be eligible, 
and how does that stack up against the number of mortgages held 
by Wells Fargo, Citibank, JPMorgan, and the other giants that 
would become eligible under this change in the rules? 

Mr. Blanton. Well, I think, in the change in the rule that we 
are currently supporting, I would go back to the argument that if 
I am holding that loan or they are holding that loan on their books, 
they are taking all the risks. 

Senator Warren. I am not asking you the question about wheth- 
er or not you think it is a good rule. I am asking you the question 
about the impact. I am asking you how many mortgages currently 
are held or are being issued by community banks that are not — 
do not have an exemption right now and that would be affected by 
this rule versus the number of mortgages that are held by Wells 
Fargo, JPMorgan, and other large financial institutions. 

Mr. Blanton. Well, for a community bank, we would certainly — 
if they raise that threshold, it will certainly exempt a whole lot of 
our mortgages that we are holding. 

Senator Warren. You have a whole lot of mortgages outside the 
CFPB’s proposed 2,000 mortgage threshold? 

Mr. Blanton. No, ma’am, but we would add — we would be able 
to make those loans, then, if they are 

Senator Warren. And how many for the banking giants? 

Mr. Blanton. Umm 

Senator Warren. They are part of your organization. Maybe you 
could just get back to me 

Mr. Blanton. Yes, ma’am. 

Senator Warren. on that one. That would be helpful. 

You know, the financial performance of the community banks 
shows that Congress and the regulators, I think, have done a pret- 
ty good job of tailoring the rules to protect community banks. We 
should be very skeptical of regulatory relief bills that are promoted 
as helping small banks but that are pushed by ABA lobbyists for 
the big banks. 

If we really want to help the community banks, let us start by 
getting rid of the $85 billion a year too-big-to-fail subsidy that we 
give to the biggest banks year after year. Small banks are not get- 
ting that. Or, let us start by holding big bank executives account- 
able for committing fraud, like we do with small bank executives 
for committing fraud. Those are the kinds of changes that would 
help level the playing field for our community banks. 

Thank you, Mr. Chairman. 

Chairman Shelby. Mr. Calhoun, I believe you stated earlier that 
the CFPB has to review, quote, “every single regulation every 5 
years.” I do not believe that is correct. What the statute actually 
says is that the CFPB has to review each significant rule every 5 
years, not every rule. 

Mr. Calhoun. I stand corrected. 

Chairman Shelby. OK. 
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Mr. Calhoun. I think they broadly interpret the word “signifi- 
cant,” though, and it would apply to the vast bulk of their rule- 
making. 

Chairman Shelby. Just for the record. 

Along these same lines, it is my understanding that the Federal 
Reserve, and I am reading this, the Federal Reserve System and 
the Conference of State Bank Supervisors, CSBS, reported earlier 
in 2014 that many — many — community banks found qualified 
mortgage and ability to repay rules to be particularly burdensome. 
In fact, according to the CSBS survey in this study, 15 percent of 
active mortgage lenders noted 80 percent or more of their one- to 
four-family mortgage loans would not meet qualified mortgage, 
QM, requirements. 

If a loan is performing and you know the customer — and you 
know the customers — ^you would not exist as banks, and you know 
them — ^you should be able to make that loan. Otherwise, you are 
driving that people, as has been pointed out, into areas where they 
are going to be extorted and everything else. We need to give you 
some relief. I really believe this. 

Mr. Calhoun. Mr. Chairman, if I could clarify for the record, 
also 

Chairman Shelby. Yes. 

Mr. Calhoun. on the QM proposal that CFPB has currently 

put out, it actually is to allow an unlimited number of portfolio 
loans by community banks to qualify for QM status. The 2,000 
threshold is they can make 2,000 nonportfolio loans. But, that does 
not apply to the limitation of how many portfolio loans would qual- 
ify for QM status. So, that rule really goes very, very far in pro- 
viding flexibility to community banks 

Chairman Shelby. Mr. Buhrmaster, you are in the banking busi- 
ness. You know every day what comes and goes. 

Mr. Buhrmaster. Yes. 

Chairman Shelby. Go ahead and comment. 

Mr. Buhrmaster. Mr. Chairman, if the QM rules were revised 
to allow portfolio loans to be counted as QM, that is consumer pro- 
tection from what you said. We have got people that are not meet- 
ing those QM standards, the ability to repay, that are being forced 
to go to other places that do not follow the proper rules 

Chairman Shelby. And never will. 

Mr. Buhrmaster. and never will. And, to the point of the 

2,000 limit, you know, I have visited two banks that are over 
that — I am sorry, the $2 billion limit. I visited a bank in Montana, 
a bank in Nebraska that have rural offices that sometimes are the 
only offices in those towns, and they write these nonconforming 
loans. And, it has become more difficult for those banks to hold 
those on their books if they are not QM. So, we believe that exemp- 
tion should be higher. 

Again, it is consumer protection. You want people coming with 
the community banks who have their own money on the table when 
a loan fails. 

Chairman Shelby. Thank you. 

Senator Brown. 
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Senator Brown. Thank you, Mr. Chairman. A very good hearing. 
I appreciate, again, your calling it, and all five of the witnesses 
have contributed a great deal today, all five of you. Thank you. 

I mention Mr. Blanton’s comments about the son or daughter of 
a longtime customer friend, community leader, whatever, and that 
those loans, you just are not likely to make those loans anymore. 
I think the discussion that a number of you have had about the 
QM rule providing legal liability protection shifts the burden to the 
borrower to show that a lender knew they could not pay back the 
loan. 

One of the things you said was the son or daughter does not real- 
ly qualify for the loan, which is a pretty telling statement for a 
banker to make, understanding, though, that you can go ahead and 
make that loan. You just do not have the legal liability protection 
afforded to you by the QM. So, nobody is saying — putting aside 
even the expansion of the rule from 500 to 2,000, nobody is stop- 
ping you from doing that loan. You just do not do — you know, the 
hand of big Government is not telling you you cannot do it. It is 
just saying you do not get the legal protection afforded by QM. 

I think it is important to note that, and I think your comments, 
other comments that several of you have made point to the issue 
of the Consumer Bureau raising the number from 500 to 2,000. 
And, I think we all like that. I mean, I like the idea that even — 
your bank, I understand, Mr. Blanton, is one billion and — what 
size? 

Mr. Blanton. One-point-eight billion. 

Senator Brown. One-point-eight billion, and you make — you 
make, typically, how many loans a year? 

Mr. Blanton. Total loans or mortgage loans? 

Senator Brown. Mortgage loans. I am sorry. 

Mr. Blanton. Mortgage loans, about 300. 

Senator Brown. OK. So you are already really under the con- 
sumer level. So, understanding — I mean, I know a lot of community 
bankers in my State, dozens and dozens, and pretty much all of 
them would fall under the QM portfolio standards of 2,000, and 
most of them already under the 500. 

But if, Mr. Calhoun, you would briefly describe, what are the 
dangers of overall QM — understanding the ABA, when Mr. Blanton 
is here speaking for the small banks and sort of echoing the words 
of Mr. Buhrmaster, that is one thing, but if he is here representing 
the largest, particularly Wells Fargo and those that are doing huge 
numbers of mortgage loans, it is a different story. What is the dan- 
ger of the largest six or eight banks in the country, or even some 
of the more mid-size but larger on that edge, on that end, banks 
doing sort of unlimited QM protection if they keep it in portfolio? 

Mr. Calhoun. As we saw in the crisis, a number of the very 
large banks had business models where they made very risky 
loans, the loans with no doc, no income, no assets, and also loans 
with big teaser payments that jumped up dramatically and the 
only way you would stay in the loan is refinancing if house prices 
went up. Two examples of those were Washington Mutual and 
Wachovia, and their portfolio lending was the major factor in tak- 
ing down both those companies, presenting systemic risk, and also 
lots of borrowers lost their homes there. And, so, there is a real 
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Senator Brown. So, you like the number 2,000? Is that a good 
number that we all can agree on? 

Mr. Calhoun. So, again, to be clear, the CFPB rule is even much 
larger than that. It says you can make 2,000 loans that you sell 
to the market plus unlimited number, no cap at all on the number 
that you put on your portfolio. 

I would, if I could, just raise one point that is very concerning, 
is a number of the legislative proposals and even the CFPB rule 
and their expanded proposal apply to nondepositories equally. 
Treat them exactly the same, the folks down the street that we are 
worried about people going to instead of the community banks, get 
the same relief under some of these proposals, and that is a key 
change that needs to be made as this goes forward, because it is 
a very different world for these loans to be made by supervised de- 
pository institutions versus made by many of the people who did 
the reckless lending that started the whole financial crisis. 

Senator Brown. OK. Mr. Buhrmaster, I am going to ask you a 
question. Another story broke this week of alleged misconduct with 
one of the world’s largest banks. The Governor of the Bank of Eng- 
land in a recent speech said the scale of misconduct at some finan- 
cial institutions has risen to a level — again, not talking at all about 
any of you — has risen to a level that has the potential to create sys- 
temic risks, unquote. Pretty troubling statement. He went on to 
say — Mark Carney is his name — it threatens to undermine trust in 
financial institutions and markets, eliminating some of the hard- 
won benefits of the initial reforms. 

Mr. Buhrmaster, does the continued misconduct by some of the 
largest banks in this country on Wall Street and some of the larg- 
est banks in the world, do they have a negative impact on commu- 
nity banks and your customers? 

Mr. Buhrmaster. It certainly does. When — I mean, I am from 
New York and I get compared to the Wall Street banks. I mean, 
people get confused, upstate, downstate. So, naturally, it rubs off 
on us. 

Senator Brown. Nobody confuses upstate New York 

[Laughter.] 

Mr. Buhrmaster. Thank you. 

Senator Brown. Nobody where I come from. Maybe they do if 
you live in Rochester, I do not know. 

[Laughter.] 

Mr. Buhrmaster. But, the misconduct of some of the largest 
banks, when you look at that business model, defines that they 
have to pay where they purposely choose to break the law or vio- 
late regulations. It is a budget item for them and it does affect us 
because it results in these type of regulations we are here trying 
to get overturned. And, if they continue to have this kind of mis- 
conduct, and if they continue not to be held personally respon- 
sible — I mean, when a crime is committed, it is not an institution. 
It is somebody there that is making a decision. But, yet, none of 
the largest banks have been held accountable. 

When the FDIC is suing small banks’ directors for certain things 
but they will not sue the largest six banks for the same type of 
things, it says there is a different set of rules for different players 
and it is affecting us. We need the regulatory relief that has come 
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from that misbehavior. It has fallen on us. That is why it affects 
us. And, every time there is a headline, it makes it harder to get 
this regulatory reform through. 

Senator Brown. I could not agree more. 

Last question, and thank you for your indulgence, Mr. Chairman. 
Mr. Murray, you state in your testimony that changing the struc- 
ture of the Consumer Bureau, the CFPB, by stripping its independ- 
ence, changing its leadership from a director to a board, would re- 
duce burden for small institutions. I would like to ask each of the 
five of you — start with Mr. Murray, then Mr. Blanton, and then 
work across, and then finally Mr. Calhoun — how does changing the 
structure — I am confused. I do not quite see that. How does chang- 
ing the structure reduce the burden that, in your case credit 
unions, in the others, if you agree with that, at the banks. 

Mr. Murray. Sure. We just believe that it creates an environ- 
ment for more sensible rulemaking, for collaboration, much like 
among this Committee, from different minds, whereas when you 
have one person in charge of the entire Bureau, who sets that 
agenda? One person, essentially. And, so, we just feel like it is a 
more common sense approach to coming up with common sense 
regulation, and so 

Senator Brown. Do you have any specifics? Any of you, do you 
have any specifics on why that would be, I mean, what you would 
get — what you would get different coming out of there? 

Mr. Murray. CFPB was originally set up, obviously, by Dodd- 
Frank, and given a very specific set of marching orders in Dodd- 
Frank. But, then, after that, after that all goes away, what does 
CFPB do after that and who sets that agenda? Where does that 
come from? And, that is our concern, and so we feel like a 
board 

Senator Brown. Do you suggest changes in the Department of 
Labor, instead of having one Cabinet Secretary, or the Department 
of Health and Human Services, or, for that matter, the President 
of the United States? I mean, should we have — I mean, does that 
structure make more sense to run our country? 

Mr. Murray. Well, you know, our Government is set up on a se- 
ries of checks and balances and that is what 

Senator Brown. Well, I would say the Consumer Bureau has 
been hauled in front of the House Financial Institutions Committee 
about every month or two for oversight, and there are many in 
this — that we got that — a lot of you working together got some rule 
changes out of them. 

OK. Mr. Blanton, your thoughts, and then Mr. Buhrmaster, Mr. 
Templeton, and Mr. Calhoun. 

Mr. Blanton. OK. First, I wanted to make one correction. When 
I said the number of loans I originated, I was thinking of the dollar 
value. We originated about 1,200 to 1,400 loans a year, so 

Senator Brown. OK. So, you will still be under the 2,000 

Mr. Blanton. Still be under it, but I did want to make that clar- 
ification. 

Senator Brown. And you are larger than most community 
banks 

Mr. Blanton. Yes, I am. 

Senator Brown. by a lot. 
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Mr. Blanton. Yes, I am. 

We support a system such as the FDIC Board of Governors. It 
has worked very well for the FDIC as far as the — we think that 
that would be a much better system to govern such an important 
agency as the CFPB, and with that set of different Governors, you 
get different views and opinions and you get to see a consensus 
work as opposed to one particular person’s direction or whim as to 
how they want something done. So, we operate well under the 
FDIC and we think that system works very well as 

Senator Brown. Do you like the independent funding of FDIC? 

Mr. Blanton. Pardon? 

Senator Brown. Do you like it that FDIC has independent fund- 
ing, not coming through Congress? 

Mr. Blanton. Umm, no, I do not. I think the way the current 
system works with the FDIC is correct. 

Senator Brown. Oh, OK. So 

Mr. Blanton. But, I like the way the Board of Governors works 
and the way that it oversees that 

Senator Brown. So, independent funding is OK for the Con- 
sumer Bureau. You just want a board with the Consumer Bureau. 

Mr. Blanton. Well, no, I do not agree. I am sorry. I do not agree 
with the funding of 

Senator Brown. The funding is OK with FDIC that way, but you 
want to change the Consumer Bureau to a different funding. 

Mr. Blanton. Yes. 

Senator Brown. OK. 

Mr. Blanton. A more accountable funding. 

Senator Brown. But, why not change the FDIC to more account- 
able funding, then? 

Mr. Blanton. I guess because the system is working. We are 
pleased with that system. 

Senator Brown. OK. Mr. Buhrmaster. 

Mr. Buhrmaster. When you are setting a system up, you are not 
setting it for an individual, an individual personality. You are set- 
ting it up for the long term. And, we have had a wonderful rela- 
tionship with Director Cordray. He has been very receptive to com- 
munity banks’ needs. But, a good example is an interview he just 
gave in the American Banker recently — in fact, I believe it was this 
week — where he talked about the difficulty of the process he had 
in dealing with the exemptions that were just granted on QM. It 
was his influence that helped bring a different point of view to the 
table. We may have a different director some day, and having dif- 
ferent views at the table when you are dealing with consumer pro- 
tection items, it keeps the pendulum from swinging too far. 

You know, that five-member panel on the FDIC, a lot of what 
FDIC did in the past was types of consumer protection, whether it 
is regulating the banks in order to keep the consumers safe or 
going directly for those regs. Having that — having those different 
views helps keep things centered and keeps things reasonable. 

Senator Brown. Mr. Templeton. 

Mr. Templeton. To echo what Mr. Buhrmaster said, from the 
conceptual stage, and again, you have to divorce concept and re- 
ality. But, conceptually, three or five people coming together to 
achieve a goal are going to bring different perspectives, different 



35 


ideas. There is going to be compromise. There is going to be discus- 
sion. There is going to be all sorts of dialogue as you move toward 
an end result. If you have one person, it just is an agenda. That 
person may seek input from outside, but it still becomes one per- 
son’s agenda. So, multiple heads bring greater wisdom. 

Another thing that it possibly would bring, and not that you 
could not do it with a single individual, but it would cause a formal 
agenda to be released so that, ahead of time, people would know 
what is going on. Now, that could conceivably be done, but with the 
board structure, you would need an agenda, and I think the light 
of day begins shining in. People get time to be prepared and de- 
velop concepts and ideas. 

Senator Brown. Fair enough. 

Mr. Calhoun, before you respond — and keep it as brief as you 
can, I apologize — because you made a statement earlier that I just 
wanted to give you a chance — I have heard you testify a lot, and 
I have never heard you say something that was kind of not correct, 
and I want to make sure you get a chance to kind of clarify. You 
said the CFPB every 5 years is required to review its major regula- 
tion. It is — what I think you meant to say, and give you a chance 
to correct, is 5 years after a new regulation. It is not every 5 years. 
It is that one time, just to clear the record. Is that your under- 
standing? 

Mr. Calhoun. Yes. 

Senator Brown. OK. OK. That is my — now, answer that other 
question, and then I will turn it back. Again, thank you for the 
Chair’s indulgence. 

Chairman Shelby. Thank you. Senator Brown. 

Senator Brown. Well, I am sorry, and give him the 

Chairman Shelby. Yes. 

Mr. Calhoun. So, very quickly, we strongly support the single 
director. It was the failure, in fact, of the Federal Home Loan Bank 
Board that led to having a single director being one of the primary 
reforms for FHFA. And, we believe strongly that the single director 
will be far more responsive to community financial institution con- 
cerns. As we have seen with almost every commission, they become 
very quickly big bank-centric. If there are five nominees for a com- 
mission, the CFPB, there are not going to be four of them that are 
going to be representing consumer financial institutions, maybe 
one. We just had to fight to get one on the Fed out of seven spots. 

And, there has just been a natural tendency, as we have heard 
from testimony today, that the commissions focus on the biggest in- 
stitutions and have less receptivity to community financial institu- 
tions. So, that is one of the reasons that we strongly support the 
current structure. We also note it has the FSOC oversight and the 
required consultation with other prudential regulators. 

Senator Brown. Thank you, and again, Mr. Chairman, thank 
you for allowing me to go over my time. 

Chairman Shelby. Thank you. I thank all of you. I think we 
have had a very good hearing and I appreciate your willingness to 
be here, to be forthright with us, because that is what we need. 

I am going to invite you to supply in writing for this Committee 
any additional thoughts or information that you may have for our 
record that will help us to formulate the right thing here. 
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I also invite the members of your respective organizations to con- 
tact us directly here at the Committee with any concerns or ideas 
that they may have for reform. You are out there in the market- 
place. The Members of this Committee, I think, would welcome 
input from individual financial institutions from all over this coun- 
try as we consider comprehensive regulatory relief. If you have a 
concern, we want to hear it. 

Thank you again for your appearance here. We are going to try 
to be responsible here. 

The Committee is adjourned. 

[Whereupon, at 11:46 a.m., the hearing was adjourned.] 

[Prepared statements, responses to written questions, and addi- 
tional material supplied for the record follow:] 
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PREPARED STATEMENT OF R. DANIEL BLANTON 

Chief Executive Officer, Georgia Bank and Trust 

ON BEHALF OF THE AMERICAN BANKERS ASSOCIATION 

February 12, 2015 

Chairman Shelby, Ranking Member Brown, my name is Daniel Blanton, Chief 
Executive Officer of Southeastern Bank Financial Corporation and Georgia Bank & 
Trust, in Augusta Georgia. I am also the Vice Chairman of the American Bankers 
Association (ABA). I appreciate the opportunity to be here to present the views of 
the ABA regarding regulatory relief for small financial institutions. The ABA is the 
voice of the Nation’s $14 trillion banking industry, which is composed of small, mid- 
size, regional and large banks that together employ more than 2 million people, 
safeguard $11 trillion in deposits and extend more than $8 trillion in loans. 

Georgia Bank and Trust is a $1.8 billion community bank established in 1989. We 
have 12 branches serving the Augusta area and extend $975 million in loans to our 
local communities. 

ABA appreciates the opportunity to be here today to talk about how the growing 
volume of bank regulation — particularly for community banks — is negatively impact- 
ing the ability of banks throughout the Nation to meet our customers’ and commu- 
nities’ needs. This is not a new subject, yet the imperative to do something grows 
every day. Community banks are resilient. We have found ways to meet our cus- 
tomers’ needs in spite of the ups and downs of the economy. But that job has become 
much more difficult by the avalanche of new rules, guidances and seemingly ever- 
changing expectations of the regulators. This — not the local economic conditions — 
is often the tipping point that drives small banks to merge with banks typically 
many times larger. The fact remains that there are 1,200 fewer community banks 
today than there were 5 years ago — a trend that will continue until some rational 
changes are made that will provide some relief to America’s hometown banks. 

Each and every bank in this country helps fuel our economic system. Each has 
a direct impact on job creation, economic growth and prosperity. The credit cycle 
that banks facilitate is simple: customer deposits provide funding to make loans. 
These loans allow customers of all kinds — businesses, individuals, governments and 
nonprofits — to invest in their hometown and across the globe. The profits generated 
by this investment flow back into banks as deposits and the cycle repeats — creating 
jobs, wealth for individuals and capital to expand businesses. As those businesses 
grow, they, their employees and their customers come to banks for a variety of other 
key financial services such as cash management, liquidity, wealth management, 
trust and custodial services. For individuals, bank loans and services can signifi- 
cantly increase their purchasing power and improve their quality of life, helping 
them attain their goals and realize their dreams. 

This credit cycle does not exist in a vacuum. Regulation shapes the way banks 
do business and can help or hinder the smooth functioning of the credit cycle. Bank 
regulatory changes — through each and every law and regulation, court case and 
legal settlement — directly affect the cost of providing banking products and services 
to customers. Even small changes can have a big impact on bank customers by re- 
ducing credit availability, raising costs and driving consolidation in the industry. 
Everyone who uses banking products or services is touched by changes in bank reg- 
ulation. 

The onslaught of regulatory changes has already had an impact. For example, 58 
percent of banks have held off or canceled the launch of new products — designed to 
meet customer demand — due to expected increases in regulatory costs or regulatory 
risks. Additionally, 44 percent of banks have been forced to reduce existing con- 
sumer products or services due to compliance or regulatory burden. 

It is imperative that Congress take steps to ensure and enhance the banking in- 
dustry’s ability to facilitate job creation and economic growth through the credit 
cycle. The time to address these issues is now before it becomes impossible to re- 
verse the negative impacts. When a bank disappears everyone is affected. We urge 
Congress to work together — Senate and House — to pass bipartisan legislation that 
will enhance the ability of community banks to serve our customers. 

In particular. Congress can take action to ensure credit flows to communities 
across the country by (1) improving access to home loans, (2) removing impediments 
to serving customers, and (3) by eliminating distortions by Government in the mar- 
ketplace. In the remainder of my testimony, I will highlight some specific actions 
under each of these that would help begin the process of providing meaningful relief 
to help community banks and help bank customers. 
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I. Improve Access to Home Loans 

The mortgage market touches the lives of nearly every American household. 
Banks help individual consumers achieve lifelong goals of homeownership hy giving 
them access to the funding they need. Without home loans most Americans would 
not be able to purchase a home. 

Banks are a major source of mortgage loans — holding more than $2 trillion in one- 
to-four family home loans on their books and originating others under Government 
guarantees. In addition, banks support the housing industry with construction and 
development loans, and homeowners with home equity lines of credit. Housing con- 
struction and development, as well as the transactional activities of buying, selling 
and furnishing homes, generate both direct and indirect benefits for the economy. 
These critical services of banks results in more income and jobs in communities, 
along with a larger teix base for local governments. According to the National Asso- 
ciation of Home Builders, the construction of 100 single-family homes will result in 
$21.1 million in income, $2.2 million in teixes and other revenue to local govern- 
ments, and 324 local jobs. 

It is painfully clear that new regulatory requirements have restrained mortgage 
lending and have made it particularly difficult for first-time home buyers to obtain 
a home loan. The complex and liability-laden maze of compliance has made home 
loan origination more difficult, especially for borrowers with little or weak credit 
history. Over-regulation of the mortgage market has reduced credit available to 
bank customers, raised the cost of services, and limited bank products. The result 
has been a housing market still struggling to gain momentum. 

Congress can help reduce needless impediments to mortgage lending that have 
constrained the banking industry’s ability to help first-time home buyers and damp- 
ened the growth of prosperity across the Nation’s communities. For example. Con- 
gress should: 

Treat Loans Held in Portfolio as Qualified Mortgages: 

The Dodd Frank Act (DFA) is very restrictive in its definition of “ability to 
repay” and this is having a detrimental impact on the market and con- 
sumer access to credit. In fact, the Consumer Financial Protection Bureau 
(CFPB) has been forced to delay implementation of some aspects of the rule 
which would eliminate balloon loans. These loans, which are in virtually all 
cases held in portfolio, are a useful and in-demand product for many cus- 
tomers, particularly those in rural areas seeking smaller dollar loans and 
those that do not meet secondary market eligibility requirements. It helps 
bank manage interest rate risk and without tools like this some borrowers 
would not have access to mortgage loans at all. While the bureau has re- 
cently proposed expanded exemptions for smaller lenders serving rural and 
underserved areas, more relief is needed for lenders and borrowers in all 
areas of the country. 

ABA supports legislation (similar to H.R. 2673 in the 113th Congress) that 
would deem any loan made by an insured depository and held in that lend- 
er’s portfolio as compliant with the Qualified Mortgage rule under the DFA 
(so long as the loan is not sold). The Qualified Mortgage or QM label is 
given to loans which can be shown to meet the qualifications of the Ability 
to Repay provisions of DFA. Loans held in portfolio are, by their very na- 
ture, loans which can be repaid; otherwise they would present safety and 
soundness concerns and would not be allowed by a lender’s prudential regu- 
lators. 

Simply put, banks would not stay in business very long if they made and 
held loans on their books that cannot be repaid; they hold all the risk that 
a loan might default. This is a common sense approach to showing that a 
loan has been properly underwritten and meets the QM and ability to repay 
requirements of the DFA without imposing additional challenges to bor- 
rowers and lenders in the lending process. 

Eliminate the Excessively High Life-of-Loan Liability: 

Not only are the rules complex and liability-laden, the level of liability is 
both high and often extends for the life of the loan. A liability with such 
a long life will give any lender pause when considering any but the lowest- 
risk borrowers. Why should ability to repay liabilities hang over a lender’s 
business for 20 years or more into the life of a 30-year loan? Common sense 
suggests that any mortgage loan that has remained current for a number 
of years has certainly demonstrated the borrower’s ability to repay. Con- 
gress should replace the ATR life of loan liability with a more reasonable 
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term so that liability ends after a loan has performed for a reasonable num- 
ber of years. 

Establish an Effective Appeals Process to the Definition of a Rural 
Area: 

The definition of rural and underserved is critical and can dramatically af- 
fect banks and the communities they serve. The CFPB has already recog- 
nized this and has used its DFA discretionary authority to exempt certain 
loans from the qualified mortgage rule. This has been very important to ac- 
commodate community banks that make short-term balloon loans as a 
means of hedging against interest rate risk. However, the exemption ap- 
plies only if, during the preceding calendar year, the creditor extended more 
than 50 percent of its total covered transactions that provide for balloon 
payments in one or more counties designated by the Bureau as “rural” or 
“underserved.” Thus, the definitions used can be limiting and hurt mort- 
gage customers that are inevitably in counties that may have been inappro- 
priate excluded. 

ABA supports legislation (like S. 1916 introduced last Congress by Majority 
Leader McConnell) that would direct the CFPB to establish an application 
process to have an area designated as a rural area if it has not already 
been designated as such by the Bureau. An appropriate exemption process 
is critical to a bank’s ability to meet their community’s needs since it would 
help to assure that whatever definition of rural is ultimately used by the 
CFPB, there would be an avenue to apply to the Bureau to extend the defi- 
nition of rural in those inevitable cases where a county may have been in- 
appropriately excluded. 

Mandate a Study of the Basel III Capital Requirements Impact on 
Mortgage Servicing Assets: 

Implementation of Basel III is disrupting the market for mortgage servicing 
rights by imposing punitive capital requirements that are causing many 
banks to sell these assets, usually to nonbank mortgage servicing firms that 
have little connection with the original borrowers. ABA supports legislation 
which requires the banking regulators to study the overall impact of these 
requirements on the safety and soundness of the banking system, including 
the impact on the value of such assets as sales are required; the financial 
stability of nonbank purchasers of mortgage servicing assets; and the risks 
posed by shifting servicing duties from the banking industry to nonbank en- 
tities. The re^lators should be required to report to the committees of ju- 
risdiction within 1 year on recommendations for legislative and/or regu- 
latory changes to address concerns identified by the study, and steps to im- 
plement the provisions should be halted until Congress has the opportunity 
to review the study and act. 

Encourage the Federal Housing Finance Agency to Reconsider its 
FHLB Membership Rule: 

For more than 80 years Congress has maintained eligibility requirements 
for lenders to join the Federal Home Loan Banking system. On several oc- 
casions, including in recent years, Congress has even taken actions to ex- 
pand eligibility for members in certain ways. Currently, the FHFA has pro- 
posed restrictions which might limit the ability of banks of all sizes, includ- 
ing community banks, from retaining this critical source of liquidity. The 
ABA does not object to a consideration of the best way to regulate new busi- 
ness structures among Home Loan Bank system members that might other- 
wise impose risks on the system. However, the system should retain what 
is essentially a self-enforcing discipline that Congress created when it first 
established the system. The simple matter is members cannot borrow from 
the Federal Home Loan Bank system unless they have eligible collateral 
that is contemplated by the statue. ABA will continue to work with Mem- 
bers of Congress to ensure that the Federal Housing Finance Agency fol- 
lows congressional intent and does not unnecessarily restrict access to vital 
liquidity provided by the Federal Home Loan Banks. 

II. Remove Impediments to Serving Customers 

Rules and requirements surround every bank activity. When it works well, bank 

regulation helps ensure the safety and soundness of the overall banking system. 

When it does not, it constricts the natural cycle of facilitating credit, job growth and 

economic expansion. Finding the right balance is key to encouraging growth and 
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prosperity as unnecessary regulatory requirements lead to inefficiencies and higher 
expenses which reduce resources devoted to lending and investment. 

The key to changing this consolidation trend is to stop treating all hanks as if 
they were the largest and most complex institutions. Financial regulation and exam- 
ination should not be one-size-fits-all. All too often, regulation intended for the larg- 
est institutions become the standard that is applied to every bank-Basel III being 
the most egregious. Such an approach only layers on unnecessary requirements that 
add little to improve safety and soundness, but add much to tbe cost of providing 
services — a cost which customers ultimately bear. Instead, ABA has urged for years 
that a better approach to regulation is to tailor bank supervision to take into ac- 
count the charter, business model, and scope of each bank’s operations. This would 
ensure that regulations and the exam process add value for banks of all sizes and 
types. 

By eliminating unnecessary impediments to the natural credit cycle. Congress can 
help stem the tide of community bank consolidation driven by these unnecessary im- 
pediments which negatively impacts every community across the United States. For 
example. Congress can: 

Reduce unnecessary and redundant paperwork: 

Congress should require a review and reconciliation of existing regulations 
that may be in conflict with or duplicative of new rules being promulgated 
by the banking agencies, or which in their application badly fit the variety 
of institutions that make up the banking industry. This would help to elimi- 
nate conflicts among different regulations, thereby eliminating additional 
and unnecessary compliance burdens. It would also result in more effective 
policies. Congress should also (among other things): 

• Eliminate unnecessary currency transaction report filings; 

• Provide greater accountability for law enforcement’s use of the Bank Secrecy 
Act data; and 

• Eliminate redundant annual privacy policy notices by passing S. 423 

Create a more balanced, transparent approach to bank examination 
and regulation: 

Congress should expand the number of banks eligible for an 18-month exam 
cycle for highly rated community banks. This would reduce significantly the 
resources required to deal with yearly examinations by the regulators. The 
Comptroller of the Currency, Thomas Curry, publicly stated such a change 
would reduce burden on well-managed community institutions and would 
also allow the agencies to focus their efforts on institutions that may 
present supervisory concerns. 

Congress should also: 

• Provide an independent appeals process for bank examination decisions re- 
sulting in better accountability; 

• Require the Securities and Exchange Commission and the Bank Regulators 
to perform cost-benefit analyses before issuing new rules; and 

• Revise the cost-benefit test for rules proposed by the Commodity Futures 
Trading Commission. 

Limit burdensome trickle-down of complex bank regulations: 

Congress should support legislation that prevents the “trickle-down” of com- 
plex bank regulation onto smaller and mid-sized banks. For example. Con- 
gress should: 

• Require targeted rulemaking by regulators that focus on the purpose of the 
rule, appropriately adjusted to the risk footprints of banks; 

• Remove arbitrary regulatory thresholds not corresponding to a bank’s risk 
and business model; 

• Exempt small banks from Commodity Futures Trading Commission clearing 
requirements which would improve their ability to manage risk within the 
firm; 

• Eliminate unnecessary public stress test disclosures for mid-sized banks; and 

• Ensure capital rules designed for systemically important financial institutions 
are applied only to banks that are truly SIFIs, based on multifactor assess- 
ments of systemic risk, not merely asset size. 
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III. Eliminate Distortions by Government in the Marketplace 

The banking industry’s ability to serve customers is affected by many forces, in- 
cluding regulatory or tax-advantaged nonbank competition and unreasonable legal 
risks. These forces restrain the credit cycle, add risk and distortions, and impede 
the banking industry’s ability to encourage growth and prosperity within commu- 
nities. 

Nonbank financial institutions offer identical products and services but do so 
without the same regulatory oversight, consumer compliance or teix treatment. As 
bank regulations become increasingly restrictive, products migrate from the safety 
and soundness of the banking system to the under-regulated or unregulated market. 
This magnifies risk for all who use financial services. 

Furthermore, some nonbanks benefit from special teix privileges which have cre- 
ated economic distortions that shift resources and banking activity from teixpaying 
banks to the tax-privileged sectors. Credit unions and the Farm Credit System are 
prime examples. Such marketplace teix distortions are neither good public policy nor 
fiscally responsible. 

In addition, unreasonable legal risks faced by banks have restrained the credit 
cycle. For example, uncertainties surrounding the interpretation of fair lending 
rules have raised the risks of costly litigation and forced financial institutions to 
limit mortgage lending operations. Similarly, unjustified and abusive patent litiga- 
tion and licensing fee demands have drained funds available for lending. These legal 
risks create no benefit for local communities. Congress should eliminate unreason- 
able legal risks so that the banking industry can return to the business of banking. 

Another potential and serious distortion involves innovations within the payment 
system by nonbanks. Banks have always protected the integrity of the payments 
system. As new innovations come forward it is critical that they are within a secure 
regulatory system that promotes consumer protection and system integrity. Equal 
access and equivalent regulation are key principles to ensure this. 

Congress should: 

Support legislation that eliminates Government distortions in the 

private market by: 

• Eliminating the Credit Union industry’s special tax treatment 

• Ending the Farm Credit System’s unjustified tax privileges 

• Ensuring agencies do not impose price controls, directly or indirectly 

Support legislation to eliminate unreasonable legal risks and impediments 

by: 

• Enacting patent troll reform to reduce the threat of patent abuse 

• Removing uncertainties in fair lending rules, such as penalties where there 
is no intent to engage in unlawful discrimination 

Support Taxpaying Bank Charters by: 

• Conforming savings and loan holding company thresholds and registration 
rules with those of banks 

• Supporting charter flexibility for mutual banks and Federal savings associa- 
tions 

• Encouraging regulators to charter new banks 

Protect the Payments System by: 

• Ensuring that all participants — banks and nonbanks — are subject to con- 
sistent rules and oversight for consumer protection, safety and soundness and 
systemic risk 

• Avoiding technology mandates 

• Expanding information-sharing between public and private entities to fight 
threats 

• Ensuring all parties have consistent accountability to customers before and 
after breaches 

• Holding breached parties responsible for costs of breaches 

Conclusion 

Community banks have been the backbone of hometowns across America. Our 
presence in small towns and large cities everywhere means we have a personal 
stake in the economic growth, health, and vitality of nearly every community. A 
bank’s presence is a symbol of hope, a vote of confidence in a town’s future. When 
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a bank sets down roots, communities thrive. We urge Congress to act now to help 
turn the tide of community bank consolidation and protect communities from losing 
a key partner supporting economic growth. 



43 


^tCUNA 

Credit Union National Association 


601 Peivjs^hfdnia Ave.. NW 

South Buiidifig. Siste 600 Phony 202 638 S7/? 

WasKingtoi D.C 200006 2601 f ax 20? *38 7734 


TESTIMONY 

OF 

WALLY MURRAY 

PRESIDENT AND CHIEF EXECUTIVE OFFICER 
GREATER NEVADA CREDIT UNION 

ON BEHALF OF 

THE CREDIT UNION NATIONAL ASSOCIATION 
AT THE HEARING OF 

THE COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS 
UNITED STATES SENATE 

ON 

REGULATORY RELIEF FOR COMMUNITY BANKS AND CREDIT UNIONS 


FEBRUARY 12, 2015 




44 


Testimony 

of 

Wally Murray 

President and Chief Executive Officer 
Greater Nevada Credit Union 
On Behalf of 

The Credit Union National Association 
Before the Hearing of 

The Committee on Banking, Housing and Urban Affairs 
United States Senate 
On 

Regulatory Relief for Community Banks and Credit Unions 
February 12, 2015 


Chairman Shelby, Ranking Member Brown, Members of the Committee: 

Thank you for the opportunity to testify today regarding proposals for 
regulatory relief for small depository institutions. My name is Wally Murray, and I 
am president and chief executive officer of Greater Nevada Credit Union, a 
federally insured state chartered credit union located in Carson City, Nevada, 
serving more than 47,000 members. I am testifying today on behalf of the Credit 
Union National Association, the national trade association for America’s state and 
federally chartered credit unions. CUNA represents approximately 90% of 
America’s 6,500 credit unions and their 102 million memberships. 

Credit unions' statutory mission is to promote thrift and provide access to 
credit for provident purposes to credit union members. This is the mission that 
credit unions have fulfilled since their inception in the United States more than 100 
years ago. The system’s size and growth in terms of membership, loans and 
deposits, and its consistent soundness are indicators that credit unions succeed in 
fulfilling this mission. 

At the beginning of the credit union system’s second century, we have a 
vision that credit unions are Americans’ best financial partner. More than 102 
million memberships are represented in member-owned cooperative financial 
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institutions, America’s credit unions. The credit union system is very sound, with 
a system wide capital ratio of 10.8%, and we have a history of being there for credit 
union members in good times and bad. When the financial crisis threatened the 
economy and the financial livelihood of many Americans, credit unions were a safe 
harbor for consumers and small businesses that could not access credit 
elsewhere; they continued to lend when others were forced to pull back. 

As the economy recovers, America’s credit union members continue to rely 
on their credit unions for safe and affordable financial services delivered by 
institutions that they own; and credit unions continue to deliver tremendous 
benefits to their members in terms of lower-interest rate loans, and lower-fee or 
no-fee products and services. Because credit unions are actively fulfilling their 
mission, consumers - credit union members and nonmembers - benefit to the tune 
of $10 billion annually. 

Credit union employees and volunteers work every day to deliver service 
excellence to their members, but there are several statutory and regulatory barriers 
that keep credit unions from more fully serving the savings and credit needs of 
their members. We want to work with the Committee to remove these barriers. If 
these barriers are removed, the impact that credit unions could have on the 
financial lives of their members would be that much more significant and the 
economic contribution credit unions and their members make would be that much 
greater. 

The Consequences of Doing Nothing 

American consumers cannot afford for Congress to do nothing to address 
this crisis of creeping complexity with respect to regulatory burden. Since the 
beginning of the financial crisis, credit unions have been subjected to more than 
1 90 regulatory changes from nearly three dozen Federal agencies totaling nearly 
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6,000 Federal Register pages. ’ These numbers do not take into account 
regulatory changes that may emanate from state regulators. Every time a rule is 
changed credit unions and their members incur costs. They must take time to 
understand the new requirement, modify their computer systems, update their 
internal processes and controls, train their staff, design and print new forms and 
produce material to help their members understand each new requirement. Even 
simple changes in regulation cost credit unions thousands of dollars and many 
hours: time and resources that could be more appropriately spent on serving the 
needs of credit union members. 

Regulatory change presents a particularly difficult challenge for small 
depository institutions because the fixed cost of compliance are proportionately 
higher for smaller-sized credit unions and banks than for behemoth banks. 
Congress and regulators ask a lot of small, not-for-profit, financial institutions when 
they tell them to comply with the same rules as J.P. Morgan, Bank of America and 
Citibank. Almost half of the credit unions in the United States operate with five or 
fewer full-time equivalent employees; the largest banks likely have compliance 
departments that exceed that number by multiples of a hundred or more. To put 
the question of size in further perspective, consider that each of the four largest 
banks in the United States has total assets greater than the combined assets of 
the entire credit union system. The rules that the Consumer Financial Protection 
Bureau (CFPB) has promulgated so far have not taken this disparity ~ and 
disproportionate burden - into consideration as much as we feel it can or should 
under the law. 

This is one of the primary reasons that Main Street financial institutions are 
disappearing at an alarming rate. The number of credit unions has been halved in 
the last 20 years - from more than 12,500 in 1995 to just more than 6,500 today. 


’ A list of these changes, the agencies which promulgated them and the number of pages of each rule is attached to this 
testimony. 
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A similar phenomenon is happening in the banking industry. To be fair, the 
financial crisis played a part in the consolidation of small financial institutions - in 
Nevada, for example, there were 25 credit unions at the beginning of the crisis and 
today there are 18 - but consolidation was also significant both before and after 
the crisis. Today’s consolidation of small financial institutions, much like the pre- 
crisis trend, is being led by an ever-increasing, never-decreasing, regulatory 
burden that frankly forces some credit unions simply to give up and find other larger 
credit unions with which to merge. 

When smaller institutions like mine disappear, large banks gobble up 
market share. 
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The problem is that regulators are, in many cases, applying a one-size-fits- 
all approach to regulation on depository institutions; and, when there are 
exceptions or exemptions provided in rulemaking, they are too narrow to be 
effective. The CFPB’s international remittance transfer (IRT) rule is a great 
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example of the negative consequences of regulation that is too broad and has 
unintended consequences when applied broadly to credit unions, which did not 
engage in the activity that brought on the new rules. 

CUNA recently conducted a survey of credit unions that offer or have 
offered IRTs since 2013. Responses to the CUNA survey clearly show the 
shockingly large impact regulations can have on service provision and consumer 
costs. The survey reveals that almost half of credit unions (49%) have either 
stopped offering IRTs (23%) or now turn members away (26%), purposefully 
limiting the number of IRTs to stay below the CFPB's rule threshold. Another 12% 
say they are considering discontinuing the service. 

Among those who still offer IRT services, one third do so through third-party 
providers. Fully 71% of these credit unions indicate the cost of providing these 
services has increased, with 25% saying those costs have increased by 50% or 
more. Among those that continue to offer IRT services in-house, 56% say they’ve 
had to increase prices, with 32% indicating they’ve had to increase prices 50% or 
more. 

When asked to describe their approach to pricing IRTs, none indicate that 
they choose prices to earn a significant profit. Overall, 40% say they price to 
break-even and 44% say they price to make a small profit, while 15% indicate that 
they lose money on IRT service provision. 

The numbers paint a clear picture: as a result of the rule, fewer credit unions 
are offering remittances; those that continue to offer remittances conduct fewer 
transactions; and the transactions that credit unions complete are priced higher 
than they were prior to the rule. It is hard to see how credit union members benefit 
when their credit unions are forced to discontinue, limit or significantly increase the 
cost of this critical lifeline service. Given that this was one of the first rules issued 
by the CFPB and reinforced by the significant concerns that persist with the 
CFPB's mortgage lending rules, credit union managers and volunteers are 
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understandably very concerned that the CFPB’s potential action on overdraft 
protection and payday lending products could further jeopardize their ability to 
effectively, efficiently and affordably provide critical lifeline financial services to 
those who need them the most. 

If Congress does nothing to protect small depository institutions from, and 
relieve them of, the unnecessary and poorly focused regulatory burden, the trend 
of consolidation will continue; consumers will have fewer options in the financial 
marketplace; and the cost of accessing mainstream financial services will increase. 
This outcome is unacceptable, and Congress can do something about it. 

The Barriers Credit Unions Face 

Credit unions face many statutory and regulatory barriers as they work to 
fulfill their mission and fully serve their members. This testimony discusses more 
than two dozen proposals or issues that Congress should address: 

• Congress Should Make Several Improvements to the Federal Credit 
Union Act 

o Improve Credit Union Capital Requirements 
o Restore Credit Unions’ Business Lending Authority 

• Increase the Member Business Lending Cap 

• Treat 1-4 Family Non-Owner Occupied Residential Loans 
as Residential Loans, and Not Credit Union Business 
Loans 

■ improve Credit Unions’ Ability to Engage in Small Business 
Administration and Other Guaranteed Lending Programs 
o Modernize Credit Unions’ Loan Maturity Restrictions 
o Modernize Credit Union Investment Authority 
o Modernize Regulation of Federal Credit Union By-Laws 
o Address Credit Unions’ Incidental Powers 
o Clarify Credit Unions’ Ability to Offer Prepaid Cards 
o Improve Analysis of NCUA Rulemakings and Require Public 
Hearings on the NCUA Budget 

• Improve the Structure of the CFPB to Achieve Better Results for 
Consumers and Covered Entities 

o Expand and Specify the CFPB’s Exemption Authority 
o Install a Five-Person Board to Run the CFPB 
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o Fund the CFPB Through the Appropriations Process 
o Substantially Increase the CFPB Examination Threshold 
o Require Cost-Benefit Analysis of all CFPB Proposals 
o Codify the Credit Union Advisory Council 
o Require Small Business Regulatory Enforcement Fairness Act 
Panels for CFPB Rulemakings 
o Improve the Definition of Rural and Underserved Areas 
o Enact the Mortgage Choice Act 

o Raise the Points and Fees Limit on Qualified Mortgages Greater 
than $100,000 

o Standardize the Definition of Mortgage Originator 
o Deem Mortgages Held in Portfolio as Qualified Mortgages 

• Enact Examination Fairness Legislation 

• Address Issues Related to Federal Home Loan Bank Membership 
Eligibility 

o Ensure FHLB Membership Eligibility Rules are the Same for Small 
Credit Unions and Banks 

o Make Privately Insured Credit Unions Eligible to Join the Federal 
Home Loan Bank System 

• Enact the Privacy Notification Modernization Act 

• Stop Merchant Data Breaches 

This testimony also discusses issues we believe could develop into new 
barriers for credit unions if Congress does not undertake oversight of them. These 
include possible proposals from the National Credit Union Administration (NCUA) 
related to third-party vendor authority and interest rate risk. 

Congress Should Make Several Improvements to the Federal 
Credit Union Act 

It has been nearly 20 years since Congress enacted meaningful and 
comprehensive amendments to the Federal Credit Union Act. Since the 
enactment of the Credit Union Membership Access Act of 1998, Congress has 
amended the Federal Credit Union Act precisely nine times. These amendments 
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included restrictions of former NCUA employees,^ requirements on the use of the 
NCUA logo,® an increase of loan maturity limits on certain loans, authorization for 
credit unions to provide certain lifeline services to nonmembers within their field of 
membership,® Bankruptcy Reform Act conforming amendments,® Housing and 
Economic Recovery Act conforming amendments,'’ establishment of the corporate 
credit union stabilization fund, ® Dodd-Frank Act conforming amendments, ® 
additional clarification related to the stabilization fund,^° and most recently an 
amendment providing parity with FDIC insurance coverage of trust accounts.” 

During the same period of time, Congress repealed the Glass-Steagall Act, 
removing the barrier between commercial and investment banking and enacted 
several bills aimed at removing barriers for small banks to compete against large 
banks”® reduced the frequency of examinations for banks between $200 million 
and $500 million”® provided banks with access to the $700 billion taxpayer funded 
Troubled Asset Relief Program (TARP)”'* * * § adjusted the deposit insurance base to 


* Public Law 108-458 (December 17, 2004) added Section 206(w). Added a section restricting employment of certain 
NCUA employees after leaving the agency. 

® Public Law 109-173 (February 15, 2006) amended Section 205(a), 207{k). Amended sections requiring insurance logo 
and increased insurance coverage for certain retirement accounts. 

* Public Law 1 09-351 , Financial Services Regulatory Relief Act (October 1 3, 2006). increased certain loan maturities from 
1 2 to 1 5 years; allowed certain check cashing and money transfer services to be offered and other small housekeeping 
amendments. 

® Ibid. 

® Public Law 109-8 (April 20, 2005) amended Section 207(c)(8)(D). Amended definition to give the NCUA Board more 
authority to define a “qualified financial contract", which generally is a securities contract. This was part of the Bankruptcy 
Abuse Prevention and Consumer Protection Act. 

^ Public Law 110-289, the Housing and Economic Recovery Act (July 30 2008) div. A, title VI, § 1604(b)(2). amended 
Section 207. Minor amendment to changing the term “bridge bank" to “bridge depository institution. 

® Public Law 1 1 1 -22. Preventing Mortgage Foreclosures and Enhancing Mortgage Credit Act (May 20. 2009) div. A, title II, 

§ 204(c), (e), & (f) amended Sections 202(c)(2). 203(d) and added Section 217. Created the Temporary Corporate Credit 
Union Stabilization Fund; temporarily increased share deposit insurance. 

® Public Law 111-203, the Dodd Frank Act (July 21, 2010) title HI, §§ 335(b), 343(b)(1), (3), 351, 362(3) amended Sections 
206(g)(7) and 207, title III, § 362(1) and title X, § 1073(d), amended Sections 107. 205 and 206; title IX, § 988(a) 
amended Section 216. 

Public Law 111-382, National Credit Union Authority Clarification (January 4. 2011) §§ 1 & 2, amended Section 202 and 
added Section 217; § 3 amended Section 216. Authorized NCUA to make stabilization fund expenditures without 
borrowing from the Treasury; required a study of the supervision of corporates and the use of prompt corrective action. 

Public Law 113-252, Credit Union Share Insurance Fund Parity Act (December 18. 2014). Allows NCUA to provide 
NCUSIF insurance to iOLTAs and other similar escrow accounts. 

Public Law 106-102, Gramm-Leach-Bliley Act. 

Public Law 1 09-473, a bill to make a conforming amendment to the Federal Deposit Insurance Act with respect to 
examinations of certain insured depository institutions. 

^‘^Public Law 110-343, the Emergency Economic Stabilization Act. 
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save community banks $4.5 billion over three years;’® temporarily guaranteed all 
deposits in banks through the Transaction Account Guarantee (TAG) program;’® 
created a $30 billion business lending program for banks under $10 billion in total 
assets;”' raised the bank shareholder threshold for registering with the Securities 
and Exchange Commission;’® increased the threshold for bank holding companies 
and savings and loan holding companies to satisfy certain tests to incur additional 
debt for the purposes of acquiring other banks from $500 million to $1 billion;’® and 
ensured that there is a community bank representative on the Federal Reserve 
Board of Governors.^® 

When the extensive procedural and substantive relief that Congress has 
provided to banks is juxtaposed with the limited and modest amendments which 
have been enacted to the Federal Credit Union Act, it becomes easy to understand 
the frustration from many in the credit union system. Congress must ensure the 
credit union charter allows institutions to fully serve their members’ needs in the 
sophisticated financial services marketplace we have today. The following 
proposals would help credit unions more fully serve their members while at the 
same time enhancing the safety and soundness of the credit union system. 

Improve Credit Union Capital Requirements 

One lesson of the financial crisis is "capital is king” and the measures used 
to assess the capital condition of financial institutions were imperfect, to put it 
mildly. Financial regulators, including NCUA, have worked in recent years to 
impose “better” schemes to assess the health of financial institutions; NCUA’s new 
risk-based capital proposal is its latest attempt in this area. While we appreciate 
the significant improvements that NCUA has made to the second version of this 


Public Law 1 1 1 -203, the Dodd-Frank Wall Street Reform and Consumer Protection Act. 

Ibid. 

Public Law 1 11-240, the Small Business Jobs Act. 

Public Law 1 12-106, the Jumpstart our Business Startups. 

Public Law 1 13-260, a bill to enhance the ability of cc»nmunity financial Institutions to foster economic growth and serve 
their communities, boost small businesses, and increase individua! savings. 

Public Law 1 14-1 , the Terrorism Risk Insurance Act. 
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proposed rule, questions persist with respect to whether all aspects of the proposal 
are consistent with the agency’s legal authority, and whether the costs of 
implementing the proposal outweigh the benefit to the National Credit Union Share 
Insurance Fund. Stakeholders will continue to weigh in on the rulemaking process, 
but Congress should seriously consider whether significant changes to the 
statutory framework need to be made. 

The questions for Congress are whether, in a modern financial services 
environment in which regulators are using scalpels to assess the risk of various 
asset types: 

• Does it make sense for the credit union system to have its leverage 
ratio hardwired into the statute or would it make more sense for the 
safety and soundness regulator to have more discretion to develop 
capital requirements that more appropriately reflect the risk a credit 
union might present to the share insurance fund? 

• Would the safety and soundness of the credit union system benefit if 
credit unions had access to additional sources of capital in a form 
consistent with the cooperative ownership structure under which they 
operate? 

We encourage Congress to consider comprehensive reforms to the credit 
union capital structure, including authorizing NCUA to define what the different net 
worth levels must be in order to be “well-capitalized,” “adequately capitalized," 
“undercapitalized,” and “significantly undercapitalized,” based on credit unions’ 
financial performance, current economic trends and other relevant factors. 

We also believe that NCUA should have the authority to allow ail credit 
unions to accept supplemental forms of capital. Under current law, approximately 
2,000 credit unions, those designated as low-income credit unions, have this 
authority. Permitting all credit unions to acquire supplemental capital in a manner 
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consistent with their cooperative ownership structure would enhance the safety 
and soundness of the credit union system. As we have testified in the past, we 
believe the legislation that Representatives King (R-NY) and Sherman (D-CA) 
have introduced to permit credit unions to accept supplemental forms of capital 
would be a good place to start regarding credit union capital reform. 

Restore Credit Unions' Business Lending Authority 

We reiterate our call on Congress to restore credit unions’ authority to lend 
to their small business members. No economic or safety and soundness rationale 
has ever been established for why credit unions should be subjected to a cap on 
small business lending, and we believe Congress should fully restore credit unions’ 
ability to lend to their small business members, as they did without statutory 
restriction until 1998. 

As we have testified many times before, while the small banks were asking 
for taxpayer money to lend to small businesses, credit unions were pleading with 
Congress to permit well-capitalized credit unions with a strong history of business 
lending to lend beyond the arbitrary cap on business lending that is in statute. 

The facts are not in dispute. During the financial crisis, banks withdrew 
access to credit for small businesses while credit unions kept lending. 
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Business Loan Growth 
December 2007 to June 2012 
Sources: FDiC, NCUA, CUNA. 
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Anecdotally, we are aware of several instances in which banks referred 
business lending customers to credit unions, because they were unable to make 
the loans themselves. 

NCUA has testified in support of expanding the business lending cap 
several times, most recently this week. The administration has supported 
expanding the business lending cap.^^ There are more than 500 credit unions for 
which the cap is a significant operational restriction. These credit unions deserve 
the opportunity to continue to serve their business members and their 
communities, and Congress should address this issue. 

Increase the Member Business Lending Cap 

If Congress is unable to eliminate the cap entirely, we strongly urge 
enactment of legislation that has been introduced in the last several Congresses 


Testimony of Larry Fazio, Director, Office of Examination and Insurance, National Credit Union Administration, before 
the Senate Banking Committee Hearing on “Regulatory Relief for Community Banks and Credit Unions." February 10, 
2015. 

Letter from U.S, Secretary of Treasury Timothy Geithner to House Financiai Services Committee Chairman Barney 
Frank. May 25, 2010. 


13 




56 


to permit Federally insured credit unions to make member business loans (MBLs) 
in an aggregate of 27.5% of its total assets as long as the credit union: (a) is well- 
capitalized; (b) can demonstrate at least 5 years’ experience managing a sound 
MBL program; (c) has had MBLs outstanding equal to at least 80% of 12.25% of 
its assets; and (d) complies with applicable regulations. We believe this is a 
reasonable approach that ensures that business lending in excess of the current 
statutory cap is conducted by healthy credit unions with a demonstrated history of 
sound business lending practices. While it does not get credit unions back to the 
place they were prior to 1 998 when they were not subject to a statutory cap on 
business lending, it will provide several hundred credit unions with relief to continue 
to serve their small business members and their communities. 

Importantly, raising the cap in the manner outlined above would increase 
small business lending by as much as $16 billion, helping to create nearly 150,000 
new Jobs, in the first year after enactment. This level of growth would have been 
very helpful in the throes of the financial crisis, but even in the recovering economy, 
this type of growth is important. And, contrary to the banker argument, this lending 
would not produce a dollar for dollar reduction in bank lending. In fact, the Small 
Business Administration (SBA) commissioned a study that suggested 80% of 
additional credit union lending would be new small business lending. This would 
be a benefit for small business owners and it would not jeopardize the banking 
industry’s share of the small business lending market, which for the last two 
decades has been approximately 93% of the market. 

Treat 1-4 Family Non-Owner Occupied Residential Loans as Residential Loans, Not Credit 
Union Business Loans 

In addition to legislation to modernize credit union business lending, we 
encourage Congress to address a disparity in the treatment of certain residential 
loans made by banks and credit unions. When a bank makes a loan for the 


Wilcox, James A. “The Increasing Importance of Credit Unfons in Small Business Lending.” Small Business 
Administration Office of Advocacy. September 201 1 . 20. 
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purchase of a 1-4 unit non-owner occupied residential dwelling, the loan is 
classified as a residential real estate loan; however, if a credit union were to make 
the same loan, it would be classified as a business loan and therefore subject to 
the cap on member business lending under the Federal Credit Union Act. 

We support legislation to amend the Federal Credit Union Act to provide an 
exclusion from the cap for these loans. Doing so would not only correct this 
disparity, but it would enable credit unions to provide additional credit to borrowers 
seeking to purchase residential units, including low-income rental units. Credit 
unions would be better able to meet the needs of their members if this bill was 
enacted, and it would contribute to the availability of affordable rental housing. 

It is also worth noting that in its recent risk-based capital proposal, NCUA 
treated these loans differently than commercial loans. Excluding these loans from 
the business lending cap would provide consistency with the agency. 

Improve Credit Unions' Ability to Engage in Small Business Administration and Other 
Guaranteed Lending Programs 

We encourage Congress to improve credit unions' ability to offer SBA and 
other government guaranteed loans. Specifically, Congress should exempt 
government guaranteed loans in their entirety from the member business lending 
cap; currently, only the guaranteed portion of the loan is exempt. Further, 
Congress should clarify that credit unions participating in Federal and state loan 
guarantee programs may include terms for such loans as permitted by the loan 
guarantee programs in both statute and regulations; this would allow credit unions 
to more fully participate in the SBA's 504 Loan Program. 

Modernize Credit Unions' Loan Maturity Restrictions 

We encourage Congress to consider legislation that eliminates references 
in the Federal Credit Union Act to loan maturities, leaving it to Federal credit unions 
to make their own business decisions about maturities of their various loans. As 
enacted in 1934, the Federal Credit Union Act specified a maximum loan maturity 
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and this provision has continually been amended as new products emerge. There 
is no overall safety and soundness reason for these provisions to remain in the 
Act; NCUA should be able to address any particular concerns through general 
regulatory authority, but more likely through specific supervisory actions. National 
banks and state chartered credit unions in every state except Alaska, Louisiana 
and Oklahoma, are not subject to loan maturity limits. 

Modernize Credit Union Investment Authority 

The Federal Credit Union Act currently limits Federal credit unions’ 
investment authority to loans, government securities, deposits in other financial 
institutions and certain other limited investments. The limitation curtails the ability 
of a credit union to respond to the needs of its members. We encourage Congress 
to permit Federal credit unions to purchase investments for their own accounts in 
bonds, notes, debentures or other instruments and other “investment securities” 
similar to those authorized for national banks. Similar proposals have passed 
the House of Representatives in 2006 and 2008.^® 

Modernize Regulation of Federal Credit Union Bylaws 

We encourage Congress to modernize outdated credit union governance 
restrictions to better address the evolving needs of Federal credit unions. 

Although we believe that NCUA has this authority, we ask Congress to allow 
Federal credit unions to devise their own bylaws, which include permitting the 
boards of directors of Federal credit unions to impose term limits on members of 
the board and permitting credit unions to adopt policies related to the expulsion of 
members. 

The bylaw provision in the Federal Credit Union Act was adopted many 
decades ago to address the needs of new credit unions. Based on that language, 


Under 1 2 USC section 24 as implemented by 1 2 CFR 1 . 

Section 303 of H.R. 3505, lOO'” Congress, which passed the House of Representatives on March 8, 2006; Section 101 
of H.R. 6312, 110*^ Congress, which passed the House of Representatives on June 24, 2008. 
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today NCUA issues standard bylaws which must be implemented by all Federal 
credit unions, regardless of size and complexity, unless individual credit unions 
seek NCUA approval to amend specific provisions. This is an unnecessarily 
archaic approach, and the Act needs to be altered to allow NCUA to address 
bylaws, in general, and to prepare model bylaw language that a Federal credit 
union can choose to use. 

Federal credit union boards of directors should have the flexibility to 
establish term limits for members of the board in order to allow for a turnover of 
expertise and a broader representation as membership changes. Providing credit 
unions with this right does not raise supervisory concerns and should not, 
therefore, be regulated or restricted by government. We ask Congress to permit 
Federal credit union boards of directors to decide for themselves whether terms 
limits are appropriate. 

The Federal Credit Union Act currently permits a member to be expelled by 
a two-thirds vote of the membership present at a special meeting, which can be 
costly to call. While the instances of credit union member expulsion are rare, there 
have been situations in the past where a more expedited expulsion process would 
have been warranted, including situations where a member was harassing 
personnel and creating concerns for the physical safety of staff and other credit 
union members. Under the current language, a Federal credit union has little 
latitude to address such situations efficiently and in a timely manner. We ask 
Congress to provide Federal credit union boards of directors additional flexibility to 
address these situations by allowing Federal credit unions to adopt and enforce an 
expulsion policy for just cause and nonparticipation by majority vote of their board 
of directors. Similar proposals passed the House of Representatives in 2006 and 
2008 . 2 ® 


Section 310 of H.R. 3505, 109"^ Congress, which passed the House of Representatives on March 8, 2006; Section 110 
of H.R. 6312. 110'^ Congress, which passed the House of Representatives on June 24, 2008. 
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Address Credit Unions' Incidental Powers 

We encourage Congress to enact legislation to establish the same 
incidental powers authority for Federal credit unions in the Federal Credit Union 
Act as exists for national banks in the National Bank Act F As part of this proposal, 
NCUA should be directed to implement standards for incidental powers that are no 
more limited than those relied upon by the Comptroller of the Currency in 
approving new incidental powers activities for national banks and to consider 
additional incidental powers for credit unions whenever such powers are approved 
by the Comptroller. 

Clarify Credit Unions' Ability to Offer Prepaid Cards 

To ensure that credit unions are able to meet the evolving needs of their 
fields of membership, Congress should clarify that Federal credit unions can sell 
prepaid payment cards to persons within their field of membership, similar to 
existing authority to provide check cashing and remittances services to persons 
within their field of membership. 

In addition. Congress may need to clarify the insurance coverage of prepaid 
cards issued by the credit union on behalf of a member to nonmembers within the 
field of membership. We believe legislation Congress enacted in 2014 related to 
the treatment of escrow accounts could provide NCUA authority to extend 
insurance coverage to the funds in the master accounts owned by nonmembers; 
however, we have asked NCUA for clarification of this matter. If NCUA determines 
that it does not have the authority to extend insurance coverage to these types of 
accounts, Congress may need to amend the Federal Credit Union Act to provide 
such coverage. Doing so would be consistent with the coverage provided by the 
Federal Deposit Insurance Corporation. 


2M2U.S,C. §24. 
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Improve Analysis of NCUA Rulemakings and Require Public Hearings on the NCUA 
Budget 

We encourage Congress to require NCUA to complete an extensive cost- 
benefit analysis before the agency proposes any rule and to provide this analysis 
with any proposal that is issued for comment. Credit unions fund NCUA and the 
National Credit Union Share Insurance Fund. It is reasonable that credit unions 
should be provided with an analysis of the cost and the benefit of proposals the 
regulator is proposing. 

For the same reason, we encourage Congress to require the NCUA Board 
to conduct an annual public hearing on the agency’s draft budget. While we 
appreciate the opportunity to discuss budgetary concerns with the Board in 
advance of action on the budget, it is fair and reasonable for the Board to take 
public comments for the record prior to taking action on a budget that relies on 
credit union member resources. Conducting such a hearing would represent a 
very modest burden on the agency and the Board - a handful of hours simply to 
listen to those whom they regulate - but it would be very meaningful to the credit 
unions that are responsible for funding the activities of the agency. Similar 
hearings were held for several years until they were discontinued in 2009. Until 
such time that a law can be enacted to compel the agency to provide such a forum 
for credit union stakeholders, we encourage the Committee to ask the Chairman 
of the NCUA to testify annually on the agency’s budget. 

Improve the Structure of the CFPB to Achieve Better Results for 
Consumers and Covered Entities 

Since it was first proposed, CUNA has tried to take a reasonable approach 
to the Consumer Financial Protection Bureau (CFPB). During the legislative 
process that resulted in the creation of the Bureau, we maintained that a consumer 
agency could be a good way to achieve important protections for consumers, 
particularly consumers of products and services provided by then-unregulated 
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entities. We also noted that credit unions did not in any way contribute to the 
financial debacle and their regulatory regime, coupled with their cooperative 
structure, protects against credit unions ever contributing to a financial crisis. We 
questioned the need for the Bureau’s rules to apply to credit unions, for credit 
unions to be examined by the Bureau and for credit unions to have to pay for the 
operating expenses of the Bureau, because frankly, we didn’t believe credit union 
members needed much protection from the credit unions that they own. And, we 
urged Congress to take steps to minimize the adverse impact the Bureau would 
have on credit unions' ability to serve their members. 

We were encouraged by the authority included in the legislation for the 
Bureau to provide exemptions to its rules for entire classes of entities, like credit 
unions; and we hoped the Bureau would use this to focus its efforts on the 
wrongdoers and those that abuse consumers. Despite promises to “level the 
playing field” between regulated and unregulated financial product and service 
providers, this has not been the case and the impact of many of the CFPB’s rules 
has been to make it more difficult for credit unions to fully serve their members. In 
fact, many credit unions have limited or eliminated certain financial products and 
services traditionally provided to their members as a direct result of the CFPB’s 
rules. Five years after enactment, Congress should seriously consider structural 
changes at the Bureau to ensure that it meets its mission without jeopardizing the 
good work that credit unions do to serve their members. 

Expand and Specify the CFPB's Exemption Authority 

Section 1022 of Title X of the Dodd-Frank Act and a number of the 
enumerated consumer laws expressly authorize the Bureau to provide exemptions 
from the requirements of statutes or implementing regulations generally or the 
requirements of certain provisions specifically. These various statutory provisions 
individually and together grant broad authority to the Bureau and constitute a 
strong legal framework to support the agency’s reasonable use of its exemption 
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authority. We believe that the Bureau should go much further than it has to exempt 
credit unions from its rule making, because credit unions, unlike other financial 
institutions, have not caused the abuse the Bureau is meant to address. The 
imposition of regulations designed to curb abuse elsewhere in the system reduces 
access to affordable products and services offered by credit unions. If the Bureau 
is unwilling to expand its perspective on the exemption authority that Congress has 
conveyed, Congress should state it more explicitly. We encourage the Committee 
to exercise significant oversight of the Bureau and press the agency on the impact 
its rules have on credit unions and their ability to provide their members access to 
credit and affordable financial products and services. 

Install a Five-Person Board to Run the CFPB 

CUNA encourages Congress to enact legislation to change the leadership 
structure at the Bureau from a single director to a five-person board. Expanding 
the Bureau’s executive leadership to a five-person board will ensure that more 
voices contribute to the Bureau’s rulemaking and it could help produce regulations 
that better balance the important mission of the Bureau and the impact the 
regulations have on the way products and services are provided to consumers. 

We are not naive: we know this is a highly politicized issue. Nevertheless, 
we encourage thoughtful consideration of this proposal now to ensure that the 
inaugural Board could be in place when Director Cordray’s term expires, and we 
believe that the legislation could be developed so that the next president would 
nominate the initial Board members. 

Fund the CFPB through the Appropriations Process 

We renew our call on Congress to place the CFPB under the appropriations 
process in order to provide an additional layer of supervision over the activities of 
the Bureau. As you know, today, the Bureau is funded through transfers from the 
Federal Reserve Board of Governors. Subjecting the Bureau to the appropriations 
process would give Congress a powerful tool to help ensure that the activities of 
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the Bureau are consistent with its mission. Taking this step would help to ensure 
that the Bureau's rulemaking and supervisory activities do not harm consumers by 
making financial services less available and more expensive and do not erect 
unnecessary and overly burdensome barriers to credit unions and other providers 
of affordable financial products to consumers. 

Substantially Increase the CFPB Examination Threshold 

In July 2014, Senators Toomey (R-PA) and Donnelly (D-IN) introduced S. 
2732, the Consumer Financial Protection Bureau Examination and Reporting 
Threshold Act of 2014. This legislation would have increased the threshold for 
examination of banks and credit unions by the CFPB from $10 billion to $50 billion. 

Raising the threshold would provide significant regulatory relief to the 
affected institutions and direct Bureau resources to previously unregulated entitles, 
as well as to the examination of the institutions that serve the greatest number of 
consumers. While this change would not significantly change the number of 
institutions and percentage of assets presently subject to examination by the 
Bureau, it would allow the Bureau to more efficiently use its examination resources 
in the coming years. The number of financial institutions approaching $10 billion 
in total assets is increasing. As these institutions cross the threshold, the Bureau 
will be required to spend more of its resources examining these newly covered 
institutions at the expense of other important consumer protection activities. 

Institutions which would have been affected by S. 2732 would continue to 
be subject to the Bureau’s rules and regulations, and they would be examined for 
compliance with these rules by their prudential regulator. In addition, Section 1 026 
of the Dodd-Frank Act provides the Bureau authority to examine on a sampling 
basis credit unions, thrifts and banks for which it does not have examination 
authority and includes language directing coordination between the prudential 
regulators and the Bureau. 
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While we support the legislation that was introduced, alternatively we would 
suggest the addition of language to index the threshold, at whatever level set, to 
the rate of inflation. 

Require Cost-Benefit Analysis of all CFPB Proposals 

We urge Congress to enact legislation to require the CFPB to complete an 
extensive cost-benefit analysis before the agency proposes a rule and to provide 
this analysis to the public with any proposal issued. The burden should be on the 
Bureau to detail the costs and benefits of its proposals, not on regulated parties to 
prove that there is a burden. We appreciated the focus that Chairman Shelby and 
others gave to this issue during the hearing with regulators earlier this week. 

In the 113*^ Congress, Chairman Shelby introduced the Financial 
Regulatory Responsibility Act (S. 450) which would have required agencies to 
compare quantified benefits with quantified costs. The bill also would have 
required agencies to provide all data and analysis to the public (in the preamble of 
the rule) so that they can analyze the agencies’ conclusions. Further, the 
legislation would have provided a mechanism for judicial review. We support the 
reintroduction of this legislation and encourage its enactment. 

Codify the Credit Union Advisory Council 

Shortly after the CFPB was established, the Bureau's leadership 
announced the creation of a credit union advisory council (CUAC). This group, 
which CUNA strongly supports, advises the agency on the impact of the Bureau's 
proposals on credit unions. CUAC shares information, analyses, 
recommendations and the unique perspective of not-for-profit financial institutions 
with the agency director and staff. However, since CUAC is not required by law, it 
could be abolished at any time. We believe CUAC is an important resource for the 
agency and also provides a forum for credit union officials to provide direct 
feedback to the agency on how proposals and final rules will affect credit unions’ 
operations. 
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We ask Congress to codify the CFPB Credit Union Advisory Council as a 
legal requirement and to require the CFPB to reimburse all CUAC members for 
their travel and lodging expenses incurred to attend meetings of the CUAC. 

Require Small Business Regulatory Enforcement Fairness Act Panels for CFPB 
Rulemakings 

As required by the Dodd-Frank Act, the CFPB has held Small Business 
Regulatory Enforcement Fairness Act (SBREFA) panels for several of its 
regulations, including the mortgage rules. These panels, which are conducted 
under the auspices of the Small Business Administration’s Office of Advocacy, are 
invaluable for identifying concerns and shedding light on costs small businesses, 
including credit unions, will have to bear under new proposals. However, the 
CFPB has taken the view that it is not required to hold a SBREFA panel for 
rulemakings that involve regulations transferred from other agencies, such as the 
international remittance transfers regulation that was initiated by the Federal 
Reserve Board. We ask Congress to direct the CFPB to hold SBREFA panels for 
all significant regulations that the CFPB promulgates. 

Improve the Definition of "Rural and Underserved Areas" 

The CFPB has taken steps to minimize the impact of its mortgage rules on 
certain small creditors, but these steps do not provide credit unions with sufficient 
relief because credit unions did not contribute to problem mortgages that fueled 
the financial crisis. We urge Congress to work with the CFPB to do much more to 
minimize the impact of the agency's rules on mortgage lending credit unions. 

Currently, small creditors in rural and underserved areas can originate 
mortgage loans that exceed a debt-to-income ratio of 43% if the loans are held in 
portfolio, despite the qualified mortgage (QM) standards to the contrary. In 
addition, such creditors in rural or underserved areas can originate QMs with 
balloon payments, while other lenders may not under the QM provisions. Under 
the Home Ownership and Equity Protection Act, small creditors that operate 
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predominantly in rural or underserved areas are allowed to originate high-cost 
mortgages with balloon payments. Under the escrow rule, eligible small creditors 
do not have to set up escrow accounts for higher-priced mortgages. 

The CFPB has recently issued a new proposal with changes to the agency’s 
Escrow, Ability-to-Repay and Home Ownership and Equity Protection Act rules, 
several of which are intended to alleviate regulatory burdens imposed on small 
mortgage lenders serving rural or underserved areas. For example, the proposal 
would exempt creditors that originate up to 2,000 first-lien mortgage loans, as 
opposed to the current level of 500; loans held in portfolio also would not be 
included in determining mortgage-level activity for purposes of the exemption. 

While these provisions are appreciated, they simply do not go far enough in 
light of the fact that credit unions were not the cause of the financial crisis and have 
not been engaging in abusive mortgage lending practices. 

The CFPB is not proposing to raise the $2 billion assets threshold test for 
small creditors at this time even though the agency has the statutory authority to 
do so under the Dodd-Frank Act. The agency does index the threshold, which now 
stands at $2,060 billion as of December 2014. However, for purposes of mortgage 
lending, this threshold is far too low and we urge the agency to raise it to at least 
$10 billion, also indexed for inflation. This step would not harm consumers as 
community financial institutions, such as credit unions, work hard to ensure their 
borrowers can repay their loans and understand their terms. Such an increase 
would be consistent with the Dodd-Frank Act’s treatment of smaller institutions that 
are not subject to the CFPB’s direct examination authority. Also, it would provide 
important regulatory relief to key institutions that support our economy. We do not 
believe there is any good public policy reason to maintain the small creditor 
exemptions at such an artificially low level. We urge Congress to review the cut- 
off and work with the CFPB to increase the exemption level. 
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The proposal would enlarge the definition of “rural” areas to include census 
blocks that are not in an urban area as defined by the Census Bureau. CUNA 
supports efforts to expand the definition of rural but cautions that this approach 
may not be as easy to implement as the CFPB suggests, without easy-to-use 
resources. The Federal Communications Commission has provided a list of 
census blocks eligible for rural broadband support. We urge the CFPB to work 
with the Census Bureau to provide a list or direct-link to a list from the Census 
Bureau of rural census blocks for purposes of determining whether properties are 
located in rural areas. 

We also have concerns with the CFPB’s treatment of underserved areas. 
The pending proposal would conform provisions regarding “underserved areas" to 
the proposals mentioned above, but it is not seeking comments on the definition 
of underserved areas at this time. 

Regulation Z provides that an area is “underserved” during a calendar year 
if, according to Home Mortgage Disclosure Act (HMDA) data, no more than two 
creditors extend covered transactions, as defined in § 1026.43(b)(1), secured by 
a first lien, five or more times in the county. We believe this approach is far too 
restrictive and we urge Congress to encourage efforts by the CFPB to develop a 
better, more inclusive definition of an underserved area that will benefit potential 
borrowers and communities that are underserved. 

The CFPB is also proposing to cut the qualifying period for determining 
whether a creditor is operating predominately in a rural or underserved area from 
the three preceding calendar years to the preceding calendar year. CUNA opposes 
this proposed change. 

Enact the Mortgage Choice Act 

The QM rule sets the standard for consumer mortgages by providing 
significant compliance certainty to loans that do not have risky features and meet 
strict Federal requirements. A key requirement is that points and fees for a QM 
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generally may not exceed 3% of the loan amount. The problem arises from the 
fact that, under current law and rules, what constitutes a “fee” or a “point” towards 
the cap varies greatly depending upon who is making the loan and what 
arrangements are made by consumers to obtain title insurance. If the consumer 
chooses a title insurance provider that is affiliated with the lender, the title 
insurance charges count, but if the insurance is purchased from an unaffiliated title 
agency, the title charges do not count. In addition, escrowed homeowners 
insurance premiums may count as "points and fees” due to ambiguous drafting in 
the law. 

We encourage Congress to enact legislation to exclude from the points and 
fees calculation affiliated title insurance charges and escrowed homeowners’ 
insurance premiums. Without these amendments, the inclusion of title insurance 
and escrowed homeowners’ premiums will cause many loans, especially those to 
low- and moderate-income consumers, to fail this prong of the QM test. As a result, 
many otherwise qualified borrowers will not get access to safe and affordable 
mortgage credit. 

Raise the Points and Fees Limit on Qualified Mortgages Greater than $100,000 

We encourage Congress to raise the points-and-fees limit on qualified 
mortgage loans greater than $100,000 from 3% to 4%. For a loan to be a QM, the 
points and fees may not exceed the points and fees caps. This is a statutory cap 
contained within section 129C of the Truth in Lending Act (TILA), as amended by 
section 1411 of the Dodd-Frank Act. The CFPB recognizes that the points and 
fees caps should be higher for smaller loans, and using its discretionary 
rulemaking authority, provides higher limits for loans less than or equal to 
$ 100 , 000 . 

This amendment is important to ensure credit availability to qualified 
consumers, especially those attempting to obtain mortgage credit in high-cost 
areas across the country. A higher fee limit on mortgage loans greater than 
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$100,000 will insure that fewer loans will be considered high cost mortgage loans 
subject to additional disclosures and limitations. 

Standardize the Definition of Mortgage Originator 

We encourage Congress to replace the definition of “mortgage originator’’ 
in the Truth in Lending Act with the SAFE Act’s definition of 'loan originator." 

Under the Dodd-Frank Act’s amendments to TILA, the term “mortgage 
originator" is overly broad and includes individuals who are not involved in the 
mortgage origination process, such as those who engage in advertising and 
promotional activities. On the other hand, the SAFE Act’s definition provides an 
accurate representation of the limited duties a mortgage loan originator is required 
to perform, which are to take a residential mortgage loan application and offer or 
negotiate the terms of the residential mortgage loan for compensation or gain. 

The definitions in both statutes should be aligned in order to reflect industry 
practice, facilitate the usage of standard terminology and definitions in the financial 
services industry’s laws and regulations and reduce regulatory burden. 

Deem Mortgages Held in Portfolio as Qualified Mortgages 

We encourage Congress to amend the definition in Section 1412 of the 
Dodd-Frank Act to deem residential real estate mortgage loans made by credit 
unions and held in portfolio as “qualified mortgages.” 

This provision would help consumers have access to a wider array of loan 
products and terms. Credit unions and other financial institutions that hold 
residential mortgage loans on their balance sheets should generally have more 
flexibility in granting loans than financial institutions who make mortgage loans with 
the intention of selling them. Credit unions have demonstrated their responsible 
lending practices and have always adhered to the principle of ability-to-repay long 
before it was required by regulation. Credit unions enjoy low net charge off rates 
in their mortgage portfolios, which ultimately benefit consumers. Due to their 
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proven performance history, these loans should be afforded qualified mortgage 
status at the time of loan closing. 

Enact Examination Fairness Legislation 

Concerns regarding credit union examinations increase during difficult 
economic times, but even as the economy recovers, credit unions continue to 
express concern with their examinations. CUNA recently conducted a survey of 
credit unions regarding satisfaction with their most recent examination. Twenty 
eight percent of credit unions reported dissatisfaction with their most recent exam. 
Excessive use of documents of resolution, applying "guidance" or "best practice" 
as if it was regulation, and examiners taking action to “cover” themselves stood out 
as the items that received the most negative ratings. 

Credit unions support strong, fair and appropriate safety and soundness 
regulation and supervision to protect the financial resources of credit unions and 
their members and to minimize costs to the NCUSIF borne by all federally insured 
credit unions. Examinations should be based on the laws Congress enacts and the 
regulations that NCUA promulgates, not on examiner interpretation of “best 
practice” or guidance. Further, financial institutions need an examination appeals 
process that is independent and protects them from examiner retaliation. 

In the last two Congresses, examination fairness legislation has been 
introduced. This legislation would have codified certain examination standards, 


“ CUNA/league affiliated credit unions received ongoing email correspondence from CUNA and their state league 
presidents Inviting them to complete an on-line survey on their most recent exam. In addition, the survey was prominently 
featured on CUNA's website, in CUNA newsletters, and by leagues in a number of their communications with credit 
unions. The questionnaire was almost identical to one used in both 2012 and 2013. By September 10, 2014, we had 
received 447 responses, representing approximately 7% of all credit unions. On average, responding credit unions were 
once again somewhat larger than all US credit unions: For example, 37% of responding credit unions reported $25 millon 
or less in assets, while roughly 50% of all U.S. credit unions are this large. At the other end of the spectrum, 23% of 
responding credit unions have more than $260 million in assets compared to 1 1% of the population. In any case, there 
was strong response across all asset sizes. Because larger credit unions were more likely to respond, responses from 
single common bond credit unions were lower than the population, and community charters are more heavily represented. 
All totals reported in the survey will be weighted to the distribution of all credit unions by asset size when the final report is 
released, though doing so is unlikely to significantly change the observations found in this preliminary summary of 
findings. 
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provided an independent ombudsman to whom credit unions and banks could 
raise concerns about their exams and created an independent appeals process 
under which they could dispute determinations made in their exams. We would 
support the reintroduction of this legislation in the 1 14* Congress and encourage 
its enactment. 

Address Issues Related to Federal Home Loan Bank Membership 
Eligibility 

Ensure FHLB Membership Eligibility Rules are the Same for Small Credit Unions 
and Banks 

We are very concerned about the September 2, 2014, proposal from FHFA 
to revise the agency’s rules regarding membership in a Federal Home Loan Bank 
(FHLB). FHLBs are critical sources of liquidity for many credit unions, and the 
proposed regulation would make it much more difficult for both new and existing 
credit unions to maintain access to the FHLB system. CUNA questions the need 
for the proposal and submitted a comment letter to the agency on January 12, 
2015, that asked the agency to withdraw the proposal. 

This proposed rule, which is based on an advance notice of proposed 
rulemaking (ANPR) issued almost four years ago, creates two core requirements 
for financial institutions. First, the rule would require all financial institutions who 
are FHLB members to hold one percent of their assets in “home mortgage loans" 
on an ongoing basis. The proposed regulation suggests that FHFA is considering 
raising this requirement to as high as five percent in the future. While financial 
institutions currently must meet the one percent-of-assets threshold to become 


Letter from Mary Mitchell Dunn, Deputy General Counsel. Credit Union National Association to Alfred Pollard, General 
Council, Federal Housing Finance Agency. Comments on Proposed Changes to Federal Home Loan Bank Membership 
Requirements/RIN 2590-AA39. January 12, 2015. 

fhttD://www.cuna.orQ/uDioadedFiles/CUNA/LeQis}ative And Regulatory Advocacvrrrack Reouiatorv Issues/Pendina Re 
Qulatorv Chanaes/2014/FHLB MembershioLetter 01 12201 5. Pdf) 
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FHLB members, there is no requirement at this time that the member maintain it 
to remain a member. 

Second, all FHLB-member credit unions — but, because of a statutory 
limitation in the Federal Home Loan Bank Act, only certain banks— would also be 
required to hold 10% of assets in “residential mortgage loans” on an ongoing 
basis. By statute, for initial membership, the Federal Home Loan Bank Act 
exempts from the “10 percent” requirement any “community financial institution” or 
“CFI,” as defined as FDIC-insured banks with less than $1 billion in average total 
assets (adjusted annually for inflation) over the preceding three years. Credit 
unions, generally insured by NCUA, are not eligible for this exemption. FHFA has 
proposed to maintain the “CFI" exemption without any variation for the purposes 
of maintaining membership, despite the fact that the agency has flexibility in this 
regard. FHFA should exercise its discretion and treat credit unions and banks 
equally if it moves forward with the proposal. CUNA also calls on Congress to 
amend the Federal Home Loan Bank Act to ensure credit unions are considered 
“community financial institutions” for the purpose of securing initial FHLB 
membership. 

Beyond the Issue of parity, we urge Congress to ask tough questions of 
FHFA regarding the need for this proposal as well as the details. Congress, not 
the regulator, should define who can be members of the FHLBs. FHFA is under no 
statutory obligation to impose these membership limits on an ongoing basis. 
Although we recognize FHFA has an interest in ensuring FHLB members maintain 
a commitment to housing finance, we believe this is a regulation in search of a 
problem. We are unaware of any financial institutions who can jump through the 
substantial regulatory hoops to become FHLB members, who are willing to buy 
stock in the FHLBs, and who meet the 10% requirement at the time of membership 
who are not committed to housing. This regulation will create another compliance 
task for credit unions, who will be forced to maintain a close watch over their 
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balance sheet to ensure they meet an arbitrary requirement on an ongoing 
basis. FHFA acknowledges that the proposed regulation will put the existing FHLB 
membership for some credit unions in jeopardy. Loss of FHLB membership will 
limit access to the low-cost source of funding provided by the FHLBs, restricting 
credit at a time when our nation’s housing recovery remains fragile. 

FHLB liquidity was a critical resource during the last financial crisis, and the 
proposed regulation would limit its utility in a future crisis. We hope FHFA will 
reconsider this proposal. 

Make Privately Insured Credit Unions Eligible to Join the Federal Home Loan Bank 
System 

We also support reintroduction of legislation that was introduced by Ranking 
Member Brown (D-OH) and Senator Portman (R-OH) last year to correct a drafting 
oversight in the Federal Home Loan Bank Acf which has resulted in a small number 
of privately insured credit unions being ineligible to join a FHLB. 

In 1989, in the wake of the savings and loan crisis, the FHLB System was 
opened up for the first time to commercial banks and credit unions. Unfortunately, 
the bill was drafted in such a way to apply only to an ‘‘insured credit union” as 
defined under the Federal Credit Union Act. If the legislation had used a broader 
term in the 12 USC 1752 of the Federal Credit Union Act - such as “state credit 
union” or “state-chartered credit union”, terms that are clearly defined, then 
privately insured credit unions would have the same opportunity for membership 
as other financial institutions. This is why, for many years, we have suggested that 
this was likely an oversight in drafting. Unfortunately, it has meant for over two 
decades, a small group of credit unions have been denied the right to even apply 
for membership in the FHLB System. 

The House of Representatives has continuously recognized this as a 
problem. In 2004, 2006 and 2014, the full House passed corrective legislation. In 
2008, as part of the Housing and Economic Recovery Act of 2008, Congress made 
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a small change to permit privately-insured, state-chartered credit unions 
designated as a Community Development Financial Institution (CDFI) to apply for 
membership to the FHLBs; however, of the 127 privately insured credit unions, 
only two are CDFI certified. 

We understand some policymakers have concerns regarding the existence 
of the private insurance option; however, this legislation would not expand that 
option for credit unions nor would it present an increased risk to the FHLB System, 
since this legislation only allows privately insured credit unions the option to apply 
for membership. 

If enacted, privately insured credit unions would not be the only non- 
Federally insured institutions eligible for membership in the FHLB System. 
Currently, insurance companies, which are not federally insured, are members of 
the System. In fact, in terms of current outstanding advancements, 1 1 9 insurance 
companies are borrowing almost twice as much as 427 federally insured credit 
unions.^® 

It has never seemed reasonable to our small institutions that some of the 
largest banks in the world, insurance companies (which are not Federally insured) 
or a foreign bank’s U.S. subsidiary can borrow billions of dollars from the FHLB 
System, but credit unions serving teachers in Ohio and Texas, firefighters in 
California, postal and county workers in Illinois and farmers in Indiana cannot. 

Representatives Stivers (R-OH) and Beatty (D-OH) have introduced 
legislation in the House (H.R. 299) to address this issue. We look forward to the 
reintroduction of this legislation in the Senate and urge its enactment. 


“ According to the Combined Financial Report of the Federal Home Loan Bank System for the Quarter ending on 
September 30, 2013. 
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Enact the Privacy Notification Modernization Act 

We encourage Congress to enact the Privacy Notice Modernization Act (S. 
423), as introduced by Senators Moran (R-KS) and Heitkamp (D-ND), and 
cosponsored by Senators Crapo (R-ID), Tester (D-MT), Kirk (R-IL), Warner (D- 
VA), Corker (R-TN), Warren (D-MA), Heller (R-NV), Merkley (D-OR), Cotton (R- 
AR), Scott (R-SC) and Toomey (R-PA). This is an example of legislation that both 
reduces regulatory burden and improves consumer protection. The legislation 
would require financial institutions to send their customers privacy policy 
notifications only when the privacy policy is changed. 

Under current law, financial institutions must send these notices on an 
annual basis regardless of whether the policy changes. This imposes a significant 
cost on credit unions and results in very little consumer benefit. Since 2001 , credit 
unions have sent over 1 billion privacy notices to their members, averaging over 
87,000,000 notices a year. 

A voter survey conducted in 2013 showed that fewer than one-quarter of 
consumers read the privacy notifications they receive, and over three-quarters of 
consumers would be more likely to read them if they were only sent when the 
financial institution changed its policy. This suggests that the public policy goal of 
privacy notifications would be better achieved if the notices had more meaning to 
consumers. We believe that this legislation achieves this goal. 

The legislation has passed the House of Representatives on a number of 
occasions, most recently in March 2013. The Senate bill in the last session 
enjoyed the co-sponsorship of 74 Senators. This is common sense legislation that 
should be enacted quickly. 

Stop Merchant Data Breaches 

Credit unions are subject to high data protection standards under the 
Gramm-Leach-Bliley Act, and they take their responsibility to protect their 
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members’ data seriously. Unfortunately, there is a weak link in the payments 
system that leaves consumers’ financial data vulnerable to theft by domestic and 
international wrongdoers. The weak link is the absence of Federal data security 
standards for the merchants that accept payment cards. 

There have been several very high profile merchant data breaches in the 
last few years, notably the breaches at Target in 2013 and Home Depot in 2014. 
Millions of credit union members were affected by these two breaches, which 
ultimately cost credit unions - and by extension their members - nearly $100 
million. Despite the recovery efforts of payment card networks, no credit union has 
received a dime from the merchants whose security failure allowed the breach. 
Credit unions and their members are left on the hook. 

These two breaches made headlines, but merchant data breach is a chronic 
issue. The endless string of breaches demonstrates clearly that those who accept 
payment cards need to be subject to the same Federal data standards as those 
who issue the cards. 

It is important to recognize that the costs of a merchant data breach 
scenario on a small financial institution will be relatively greater than the costs of 
the same breach on large financial intuitions. For example, credit unions do not 
enjoy the economies of scale that national megabanks do. Therefore, the cost of 
everything, from replacing a debit card to monitoring suspicious activities, is 
greater. 

Credit unions join with our colleagues in the banking industry to call on 
Congress to enact meaningful data security legislation that incorporates the 
following principles; 

• Strong national data protection and consumer notification standards 
with effective enforcement provisions must be part of any 
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comprehensive data security regime, applicable to any party with 
access to important consumer financial information. 

• Banks and credit unions are already subject to robust data protection 
and notification standards. These Gramm-Leach-Bliley Act 
requirements must be recognized. 

• Inconsistent state laws and regulations should be preempted in favor 
of strong Federal data protection and notification standards. 

• In the event of a breach, the public should be informed where it 
occurred as soon as reasonably possible to allow consumers to 
protect themselves from fraud. Banks and credit unions, which often 
have the most direct relationship with affected consumers, should be 
able to inform their customers and members about the breach, 
including the entity at which the breach occurred. 

• Too often, banks and credit unions bear a disproportionate burden in 
covering the costs of breaches occurring beyond their premises. All 
parties must share in protecting consumers. Therefore, the costs of 
a data breach should ultimately be borne by the entity that incurs the 
breach. 

There are a number of Congressional committees exploring remedies to 
merchant data breaches. Given the very direct and detrimental impact these 
breaches have on credit unions and banks, we ask the Committee to take a strong 
leadership role in these efforts. 

Vendor Authority 

We are deeply concerned that NCUA continues to urge Congress to convey 
to the agency supervisory authority over vendors and credit union service 
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organizations (CUSOs). Further, we are troubled by their recent assertion that 
having such authority would represent regulatory relief for credit unions.®^ 

Credit unions are already supervised for due diligence in third-party vendor 
relationships during their regular examinations. Giving NCUA additional authority 
to supervise third party vendors would increase the cost of the services these 
entities provide credit unions without providing any added benefit to the agency. 
We are also unconvinced that NCUA needs authority to regulate CUSOs inasmuch 
as CUSOs are generally owned by credit unions, subject to a statutory restriction 
that guards against concentration risk. The Federal Credit Union Act limits 
investment in a CUSO to 1% of a Federal credit union’s total assets. We 
encourage the Committee to reject NCUA’s request for additional supervisory 
authority. 

Interest Rate Risk 

As part of its risk-based capital proposal, NCUA provided advance notice 
that it intends to consider a new proposal related to interest rate risk. While we will 
provide greater detail in our comment letter, we question whether a new rule on 
interest rate risk is necessary given the fact that NCUA presently has many 
supervisory tools that could be used to identify unreasonable interest rate risk at 
individual credit unions. We ask the Committee to explore with the agency whether 
a new rule is necessary or whether this might be better monitored through 
improvements in the supervisory process. 

Conclusion 

The length of this testimony and the breadth of the issues discussed herein 
are an indicator of just how many barriers credit unions face as they work to fulfill 
the mission that Congress has given them. We are confident that if barriers are 
removed, credit union members will be better off than they are today, because their 

” Fazio. 15. 
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credit unions will be spending less resources on complying with outdated, poorly 
focused and unreasonably burdensome regulation, and more on meeting the 
financial services needs of their members. We stand ready to work with you to 
remove these barriers. 

On behalf of America’s 6,500 credit unions and their 102 million members, 
thank you very much for the invitation to testify at today’s hearing. 
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Chairman Shelby, Ranking Member Brown, and members of the Committee, my name is 
John H. Buhrmaster, and I am President and CEO of First National Bank of Scotia, a 
$425 million asset bank in Scotia, New York. I am also Chairman of the Independent 
Community Bankers of America and testify today on behalf of more than 6,500 
community banks nationwide. Thank you for convening today’s hearing on “Regulatory 
Relief for Community Banks and Credit Unions.” 

The 1 14* Congress provides a unique opportunity to provide meaningful regulatory relief 
for community banks. What’s at sti<e is the future of the American banking industry. Do 
we want a system with fewer, larger megabanks, more systemic risk, less consumer 
choice, and commodified product offerings? Should large swathes of rural and small 
town America be deprived of access to essential banking services to support their 
prosperity? Small town America is built on community bank credit. The rich tradition of 
community banking - built on personal relationships, customized offerings, and local 
decision making - is at risk today because of regulatory overkill grossly out of proportion 
to any systemic or consumer risk posed by community banks. 

A community bank is not simply a megabank on a smaller scale. A community bank is 
distinct from a megabank in its simplified business model, traditional products and 
services, and community-orientated character. The fundamental financial policy error of 
recent years has been applying monolithic regulatory mandates to community banks 
without recognition of these critical differences. Meaningful regulatory relief is critical to 
sustaining community bank prosperity and independence which supports the economic 
vitality of the thousands of communities served primarily by community banks. Such 
relief is needed in the short term, not medium term or the long term. I urge this 
committee not to let this opportunity slip. 

ICBA’s regulatory relief agenda is embodied in our newly released “Plan for Prosperity 
for the 114* Congress,” which 1 will describe in this testimony. But at the outset, I would 
like to thank the members of this committee for their efforts and leadership in the 
adoption of H.R. 3329 at the end of the 1 13th Congress, which raised the qualifying asset 
threshold under the Federal Reserve’s Small Bank Holding Company Policy Statement 
from $500 million to $1 billion. This law will provide significant relief for nearly 650 
bank holding companies. I asked for this, on behalf of community bankers, in my 
testimony before this Committee last September, and you delivered. Already in Ae 1 14* 
Congress, you passed an amendment to the Terrorism Risk Insurance Act to ensure 
community bank representation on the Federal Reserve Board of Governors. That too is 
now law. On behalf of my bank and all community banks, thank you. You’ve earned our 
gratitude. 

In addition to the ICBA’s Plan for Prosperity (attached), my testimony will be dedicated 
to legislation that, with this Committee’s support, will be appropriately deliberated and 
vetted in the 1 14* Congress. Before getting to that, let me note another legislative issue 
already backed by broad consensus and ripe for enactment: privacy notice relief. The 
Privacy Notice Modernization Act from the 1 1 3* Congress (S. 635), sponsored by 
Senators Sherrod Brown (D-OH) and Jerry Moran (R-KS), had more than 70 cosponsors. 
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A similar bill passed the House under suspension. ICBA urges the Committee’s 
assistance in obtaining swift passage of legislation to provide relief from annual privacy 
notice mailings when a bank has not changed Its privacy policies. These notices are a 
source of confusion: customers who receive the annual notice often assume our policies 
have changed when they have not. 

America’s community banks are critical to the prosperity of the U.S. economy, particularly in 
small and rural communities. As the FDIC Community Banking Study showed, in one out of 
every five counties in the United States, the only physical banking presence is offices operated 
by community banks.' Community banks provide 60 percent of all small business loans under 
$1 million and 77 percent of agricultural loans, according to a newly released study from 
Harvard’s Kennedy School.^ Agricultural lending in particular is a very specialized form of 
lending that requires extensive knowledge of farming, crops, and local conditions.’ This form 
of credit simply cannot be duplicated by larger banks that operate from outside the community. 
Community banks also offer customized mortgages suited to the unique characteristics of their 
local communities, while experiencing lower default rates than larger banks. Well capitalized 
with an average Tier 1 ratio of 1 0.5 percent,^ community banks are playing a vital role in 
ensuring the economic recovery is robust and broad-based, reaching communities of all sizes 
and in every region of the country. 

First National Bank of Scotia serves rural and suburban communities in the area of Albany, 
Schenectady, and Saratoga in upstate New York. We are a closely-held bank, employing 140 
people and offering a full range of traditional banking services. First National Bank of Scotia 
has served these communities since 1923 and I’m a fourth generation community banker. Our 
stoiyi, our culture of relationship banking, and the role we play in our communities are typical 
of thousands of community banks. 

The onerous regulatory burden on community banks is growing both in volume and 
complexity, suffocating the true potential of community banks to spur economic growth 
and job creation in their communities. My compliance officers have documented 153 
final regulations, from a spectrum of federal agencies, implemented since 2007. These 
final regulations run the gamut from Bank Secrecy Act to credit card regulation to the 
multiple code sections that govern mortgage lending and servicing. In addition, there are 
87 compliance changes in the form of guidance and statements and 59 annual 
adjustments to thresholds, lists of communities, and other data needed to maintain 
compliance. During that time period, more than 103 proposed regulations were issued 
which need to be reviewed as well. While not all of these changes apply to my bank, we 
nonetheless have to evaluate each one to determine to what extent our organization is 
impacted. Every change requires software updates, a lengthy process that includes a risk 


' FDIC Community Banking Study. December 2012. 

■ "The Slate and Fate of Community Banking.” Marshall Lux and Robert Greene. Mossavar-Rahmani 
Center for Business and Government at the Harvard Kennedy School. February 2015. 

' Ibid. 

Esther George, President, Federal Reserve Bank of Kansas City {speech at the Community Banking in the 
21'' Century conference, Federal Reserve System & Conference of State Bank Supervisors, St Louis, Mo., 
September 2014. Quoted in Lux and Greene. 



96 


3 


assessment, installation on a test network, testing, installation on a production network, 
more testing, procedural review, training and audit What’s more, policy revisions require 
committee review and Board approval. Compliance changes result in legal and audit 
expenses and sometimes the expense of printing and mailing new disclosures. But most 
significant is the drain on staff time. Banks the size of First National Bank of Scotia, in 
contrast to the larger banks, do not have dedicated compliance departments. We have to 
divert valuable staff from other duties, including serving customers, to implement new 
rules and other changes, a process that can take weeks or months depending on the 
complexity of the change and the bank processes impacted. On behalf of all community 
bankers, I appeal to you for relief from the volume and complexity of regulation that is 
threatening the viability of the community bank business model. 

The experience of First National Bank of Scotia is typical of community banks, as 
confirmed by iCBA’s 2014 Community Bank Lending Survey (Survey) which surveyed 
over 500 community banks nationwide. Seventy-eight percent of respondents reported 
they had increased the number of staff dedicated to lending compliance in the past five 
years. In a lightly staffed community bank, any additional hiring is significwit. Hiring 
dedicated to compliance, rather than serving customers, is a deadweight loss that diverts 
resources from community lending. I will share more results from the Survey later in this 
testimony. Let me just say here the survey clearly illustrated the negative impact new 
rules are having on credit availability and consumer choice. An Executive Summary of 
the Survey and Infographic are attached to this statement. 

Working with community bankers from across the nation, ICBA developed its Plan for 
Prosperity for the 1 14'’’ Congress, a platform of legislative recommendations that will provide 
meaningful relief for community banks and allow them to thrive by doing what they do best - 
serving and growing their communities. Each provision of the Plan was crafted to preserve ani 
strengthen consumer protections and safety and soundness. 

In this testimony, 1 will describe the major elements of the Plan and note examples of 
legislation that embodies Plan provisions. In the 1 13’’’ Congress, more than 20 such bills were 
introduced in the House and the Senate. These bills, most of which enjoyed strong bipartisan 
support, set the stage for action in the 1 14'’’ Congress. A complete listing of Plan for Prosperit 
bills introduced in the 1 13"’ Congress and their progress is attached to this testimony. 

The Plan is organized around three broad themes; relief from mortgage regulation to 
promote lending, improved access to capital to sustain community bank independence, 
and reforming oversight and examination practices to better target the true sources of 
financial sector risk. 

Mortgage Reform for Community Banks 

Every aspect of mortgage lending is subject to new, complex, and expensive regulations 
that are upending the economics of this line of business. In ICBA’s recent Community 
Bank Lending Survey, 44 percent of respondents said they made fewer first lien 
residential mortgage loans in 2014 when the CFPB’s qualified mortgage rules were in 
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effect than they made in 2013. In a strengthening housing market, more banks should 
have been making more loans. More troubling, 73 percent of respondents said regulatory 
burdens were preventing them from making more residential mortgage loans. 

Key provisions of the Plan for Prosperity are designed to keep community banks in the 
business of mortgage lending. ICBA was very pleased diat two Plan for Prosperity 
mortgage provisions were included in the Community Lending Enhancement and 
Regulatory Relief Act of 2013 (the CLEAR Relief Act, S. 1349). The CLEAR Act, 
sponsored by Sens. Jerry Moran (R-KS), Jon Tester (D-MT), and Mark Kirk (R-IL), was 
the Senate bill that best represented the scope of the Plan for Prosperity in the last 
Congress. With more than 40 bipartisan cosponsors, the bill represented a set of 
genuinely consensus solutions to ensure continued access to consumer credit and other 
banking services. We are grateful to the members of this committee that sponsored and 
cosponsored the CLEAR Act. The bill’s mortgage provisions were: 

• “Qualified mortgage” status under the CFPB’s ability-to-repay rules for any 
mortgage originated and held in portfolio for at least three years by a lender 
with less than $10 billion in assets. 

• An exemption from any escrow requirements for any first lien mortgage held 
in portfolio by a lender with less than $10 billion in assets. 

The principal rationale for these provisions, and the reason they can be safely enacted, is 
they apply only to loans originated and held in portfolio by community banks. QM 
defines mortgages that are either “conclusively” or “presumptively” deemed to comply 
with the Dodd-Frank Act “ability-to-repay” requirements. As relationship lenders, 
community bankers are in the business of knowing their borrowers and assessing their 
ability to repay a loan. What’s more, when a community bank holds a loan in portfolio it 
holds 100 percent of the credit risk and has an overriding incentive to ensure the loan is 
well underwritten and affordable to the borrower. In a typical community bank portfolio, 
even a small number of defaults can put a bank at risk. Community bank portfol io lenders 
ensure they understand the borrower’s financial condition and structure the loan 
accordingly. If the borrower has trouble making payments due to job loss or other 
unforeseen circumstances, a community bank portfolio lender will work with the 
borrower to restructure the loan and keep the borrower in their home. By the same token, 
portfolio lenders will protect their collateral by ensuring borrowers remain current on tax 
and insurance payments. For this reason, the escrow requirement, which must be 
outsourced at a relatively high cost by community banks with a low volume of 
mortgages, is an unnecessary burden when a loan is held in portfolio. ICBA supports the 
CFPB’s recent proposed rule that would expand the definitions of “small creditor” and 
“rural area.” A “small creditor” mortgage held in portfolio may obtain QM status without 
regard to the 43 percent debt-to-income test. A small creditor that lends predominantly in 
rural or underserved areas can obtain QM status for balloon loans held in portfolio. 
However, ICBA urges Congress to revise the statute and pave the way for additional 
relief from the complex new mortgage rules by granting QM status to all portfolio loans 
held by community banks with up to $10 billion in assets. This will help ensure access to 
community bank mortgage credit. 
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The Plan for Prosperity contains additional mortgage provisions that were embodied in 
House legislation introduced in the last Congress. The Community Bank Mortgage 
Servicing Asset Capital Requirements Study Act (H.R. 4042) would have provided 
relief from the punitive capital treatment of mortgage servicing assets under the Basel III 
rule. The Community Institution Mortgage Relief Act (H.R. 4521) would have raised 
the CFPB’s small servicer exemption threshold to give more community banks flexibility 
to use methods proved successful in holding down delinquency rates. This provision was 
also included in a number of other House bills (H.R. 1750 and H.R. 5786). Together, 
these bills would have preserved community bank servicing and deter further industry 
consolidation. Another bill, the Access to Affordable Mortgages Act (H.R. 5148), 
would have allowed for in-house appraisals for higher priced mortgages of $250,000 or 
less provided they are held in portfolio. New appraisal standards have forced many 
community banks to hire appraisal management companies that frequently use appraisers 
from outside the area and produce lower quality appraisals than could be produced in- 
house. Portfolio lenders have every incentive to ensure appraisals are accurate. These 
additional mortgage provisions are discussed in more detail in the attached Plan for 
Prosperity. ICBA is hopeful many of these bills will be reintroduced in the 1 14"’ 
Congress. 

ICBA also supports legislation that would exempt community banks from new 
information reporting requirements under the Home Mortgage Disclosure Act. Recent 
statutory requirements imposed the collection and reporting of 17 new HMDA data 
fields. Now, the CFPB is proposing financial institutions collect and report an additional 
20 data fields beyond those included in the statute. The proposal will at least double the 
amount of information currently requested. Small community banks that manage the 
process manually will have to consider costly automation of the tasks associated with 
preparing the HMDA data file. Additionally, the type of data being proposed for 
collection is personal (i.e., age, credit score, debt-to-income, reasons for denial) and 
could make a customer more easily identifiable to the public. In sum, this new 
requirement represents a significant expense, puts customer privacy at risk, and is 
especially unwarranted when added to the already crushing burden of regulation. 

Access to Capital 

A second major theme of the Plan for Prosperity is capital access and preservation for 
community banks. A number of the provisions are dedicated to strengthening community 
bank viability by creating new options for capital raising and capital preservation. 

One such provision, which was also included in S. 1349, would provide relief for 
community banks under $I billion in asset size from the internal control attestation 
requirements of Section 404(b) of the Sarbanes-Oxley Act. Since community bank 
internal control systems are monitored continually by bank examiners, they should not 
have to incur the unnecessary annual expense of paying an outside audit firm for 
attestation work. This provision will substantially lower the regulatory burden and 
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expense for small, publicly traded community banks without creating more risk for 
investors. 

Three capital provisions of the Plan for Prosperity would amend Basel 111 for banks with 
assets of $50 billion or less to restore the original intent of the accord which was intended 
to apply only to large, internationally active banks. 

• Exemption from the capital conservation buffer. The new buffer provisions 
impose dividend restrictions that have a chilling effect on potential investors. This 
is particularly true for Subchapter S banks whose investors rely on dividends to 
pay their pro-rata share of the bank’s tax. Exempting community banks from the 
capital conservation buffer would make it easier for them to raise capital. 

• Full capital recognition of allowance for credit losses. Provide that the allowance 
for credit losses is included in tier 1 capital up to 1 .25 percent of risk weighted 
assets with the remaining amount reported in tier 2 capital. This change would 
reverse the punitive treatment of the allowance under Basel HI. The allowance 
should be captured in the regulatory capital framework since it is the first line of 
defense in protecting against unforeseen future credit losses. 

• Amend risk weighting to promote economic development. Provide 1 00 percent 
risk weighting for acquisition, development, and construction loans. Under Basel 
111, these loans are classified as high volatility commercial real estate loans and 
risk weighted at 150 percent. ICBA’s proposed change would treat these loans the 
same as other commercial real estate loans and would be consistent with Basel 1. 

ICBA also recommends reforming Regulation D so any person with a net worth of more 
than $1 million, including the value of their primary residence, would qualify as an 
“accredited investor.” The number of non-accredited investors that could purchase stock 
under a private offering should be increased from 35 to 70. These Regulation D 
amendments have not previously been put into legislation. 

These provisions were newly added to the Plan for Prosperity for the 1 Congress 
based on community banker feedback after reviewing and planning implementation of 
the new rule. None have yet been included in legislation. 

Reforming Bank Oversight and Examination to Better Target Risk 

A third major theme of the Plan for Prosperity is improving the exam environment for 
community banks. This includes three provisions as described below. 

Cal! Reports 

The quarterly call report filed by community banks now comprises 80 pages of forms and 
670 pages of instructions. Implementation of the new Basel 111 capital standards may add 
nearly 60 additional pages to the already burgeoning call report. In September, nearly 
1 5,000 community bankers representing 40 percent of all community banks nationwide 
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signed an ICBA petition to the regulatory agencies calling for more streamlined quarterly 
call report filings. 

ICBA’s recent Community Bank Call Report Burden Survey empirically demonstrates 
this problem. Eighty-six percent of survey respondents said the total cost of preparing the 
quarterly call report has increased over the last 10 years.* Thirty percent said it had 
increased significantly. A typical $500 million asset community bank, such as First 
National Bank of Scotia, spends close to 300 hours a year of senior level, highly- 
compensated staff time on the quarterly call report. By contrast, in 2001 my bank filed a 
3! page call report. Our most recent call report was 80 pages. Though our bank has 
grown in asset size since 2001 , no change in our basic business model justifies the 
addition of 50 pages to our call report. The growth of this burden has been dramatic. 

Only a fraction of the information collected is actually useful to regulators in monitoring 
safety and soundness and conducting monetary policy. The 80 pages of forms contain 
extremely granular data such as the quarterly change in loan balances on owner-occupied 
commercial real estate. Whatever negligible value there is for the regulators in obtaining 
this type of detail is dwarfed by the expense and the staff hours dedicated to collecting it. 
To put things in perspective, consider this contrast; some large credit unions file a less- 
than-30 page call report. Surely, regulators can supervise community banks with 
significantly less paperwork burden than they currently demand. 

For this reason, ICBA is calling on the agencies to allow highly-rated community banks 
to submit a short form call report in the first and third quarters of each year. A full call 
report would be filed at mid-year and at year-end. The short form would contain essential 
data required by regulators to conduct offsite monitoring, including income, loan growth, 
changes in loan loss reserves, and capital position. In the recent survey noted above, 
community bank respondents overwhelmingly agreed that instituting a short-form call 
report in certain quarters would provide a great deal of regulatory relief. Seventy-two 
percent of respondents indicated the relief would be substantial. 

ICBA is seeking legislation that would require the banking agencies to institute call 
report reform as described above. 

Extended Exam Cycle 

Under current agency rules, a bank with assets of less than $500 million that has a 
CAMELS rating of I or 2 is eligible for an exam cycle of 1 8 months. Banks that do not 
meet these criteria are examined on a 12 month cycle. The extended exam cycle allows 
examiners to focus their limited resources on the banks that pose the greatest systemic 
risk. In order to more fully reap the benefit of risk-focused exams, the exam cycle can 
and should be further extended to 24 months and available to banks with assets up to $2 
billion, provided they have a CAMELS rating of I or 2. Preparations for bank exams, and 
the exams themselves, distract bank management from serving their communities to their 


* 2104 ICBA Community Bank Call Report Burden Survey. 
http://www.icba.org/files/lCBASites/PDFs/2014CallReportSurveyResults.pdf 
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full potential. ICBA will pursue legislation in the 1 14''’ Congress to create an extended 
exam cycle as described above. 

Strengthen Accountability in Examinations 

The trend toward oppressive, micromanaged regulatory exams is an ongoing concern to 
community bankers nationwide. ICBA believes the best means of creating a more 
balanced exam environment is to create a workable appeals process. ICBA’s Plan for 
Prosperity calls for the creation of an independent body to receive, investigate, and 
resolve material complaints from banks in a timely and confidential manner. The goal is 
to hold examiners accountable and to prevent retribution against banks that file 
complaints. 

The current appeals process is arbitrary and frustrating. Appeals panels, or other 
processes, routinely lack the independence and market expertise necessary to reach a fair, 
unbiased decision. 

The Financial Institutions Examination Fairness and Reform Act (S. 727), introduced 
in the last Congress by Senators Moran and Manchin, would go a long way toward 
improving the oppressive examination environment by creating a workable appeals 
process and consistent, commonsense standards for classifying loans. This legislation 
would improve the appeals process by taking it out of the examining agencies and 
empowering a newly created Ombudsman, situated in the Federal Financial Institutions 
Examination Council, to make final appeals decisions. Though we favor additional 
measures to bring a higher level of accountability to the regulators and their field 
examiners, we are pleased to support the intent of this legislation. ICBA also thanks 
Senators Brown and Vitter for including this provision in the Terminating Bailouts for 
Taxpayer Fairness Act of 2013 (S. 798). 

Additional Plan for Prosperity Provisions 

Cost-Benefit Analysis of Proposed Rules 

The financial regulatory agencies should be barred from issuing notices of proposed 
rulemaking unless they first determine that quantified costs are less than benefits. The 
analysis must take into account the impact on the smallest banks which are 
disproportionately burdened by regulation because they lack the scale and the resources 
to absorb the associated compliance costs. In addition, the agencies would be required to 
identify and assess available alternatives including modifications to existing regulations. 
They would also be required to ensure that proposed regulations are consistent with 
existing regulations, written in plain English, and easy to interpret. 

ICBA is grateful to Chairman Shelby for introducing the Financial Regulatory 
Responsibility Act of 2013 (S. 450), which closely mirrors the Plan for Prosperity 
provision. A similar bill (H.R. 1060) focused on SEC rulemakings passed the House in 
die 1 1 3 "’ Congress. In addition, ICBA is pleased to support Section 9 of the Startup Act 
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(S. 181), recently introduced by Senators Moran and Warner, which would require prior 
agency review of proposed rules including a thorough assessment and quantification of 
the costs and benefits among other requirements. Each of these bills would offer welcome 
relief to community banks by putting a reasonable check on new regulations and ensuring 
that they do not jeopardize community banks’ viability by imposing costs that outweigh 
any benefit. 

Eliminate Burdensome Data Collection 

The Plan for Prosperity calls for exempting banks with assets below $10 billion from the 
new small business data collection requirements. This requirement, which is in statute but 
has yet to be implemented by the CFPB, requires the reporting of information regarding 
every small business loan application. Think of it as HMDA for small business lending. 
Adding to the complexity, records of applications must be kept separate from records of 
the responses to applications and must be kept separate from the underwriting process. In 
other words, the requirement creates a separate bureaucracy within the bank that cannot 
be integrated with lending operations. This is especially inefficient, and may not be 
feasible in organizations that are too small to accommodate fire wall structures. Further, 
data collected by community banks and subsequently made public by the CFPB could 
compromise the privacy of applicants in small communities where an applicant’s identity 
may be easily deduced, despite the suppression of personally identifying information. 

ICBA is grateful to Senators Vitter and Brown for including in the Too-Big-To-Fail Act 
(S. 798, 1 is'*" Congress) a provision that would exempt banks with assets of $1 0 billion 
or less from the new small business data collection requirement. ICBA also supported the 
Right to Lend Act (H.R. 2323), introduced in the 1 1 3"’ Congress by Rep. Pittenger, 
which would repeal the small business data collection requirement. 

New Charter Option for Mutual Banks 

Mutual community banks are among the safest and soundest financial institutions. They 
remained strong during the financial crisis and continued to provide financial services to 
their customers. The Plan for Prosperity calls for the creation of a new OCC charter for 
mutual national banks. This option would provide flexibility for institutions to choose the 
charter that best suits their needs and the communities they serve. 

The Mutual Bank Choice and Continuity Act (H.R. 4252), introduced in the 1 1 3“'’ 
Congress by Rep. Rothfus (R-PA) would have provided a national charter option for 
mutual banks, among other provisions. 

Risk Targeting the Voicker Rule 

The Plan for Prosperity calls for exempting banks with assets of $50 billion or less from 
the Voicker Rule. The Voicker Rule should apply only to the largest, most systemically 
risky banks. Approximately one year ago today we saw a vivid example of the 
unintended consequences of applying the Voicker Rule to community banks. The final 
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Volcker Rule, issued December 2013, required, in most instances, community banks to 
divest their holdings of collateralized debt obligations (CDO) TruPs by July 2015. This 
provision was unanticipated. Community banks would have been required to sell their 
investments at fire sale prices. Accounting standards require community banks to 
recognize immediately an impairment of their investments. Left unaddressed, this 
implementation of the Volcker Rule would have caused a significant and permanent loss 
of capital to hundreds of community banks. ICBA is gratefiil to this Committee for your 
support in persuading the agencies to reverse course on the Volcker Rule CDO Trups 
provision. This episode should convince all parties that banks with assets of $50 billion 
or less should be completely exempt from the Volcker Rule. 

The Economic Growth and Regulatory Paperwork Reduction Act Review 

While this statement has focused on legislative recommendations, I would also like to 
address the opportunity for agency regulatory relief presented by the 10-year review 
required under the Economic Growth and Regulatory Paperwork Reduction Act of 1996 
(EGRPRA). 

The OCC, the Federal Reserve Board, and the FDIC are required to identify outdated, 
unnecessary or unduly burdensome regulation on insured depository institutions. This 
review will be conducted over a two-year period and will proceed by soliciting comment 
on twelve categories of regulation. This process holds real promise, if the agencies 
commit themselves to carrying it out in earnest and according to the terms of the statute. 

Community bankers were significantly engaged in the last EGRPRA review, completed 
in 2006. More than 500 community bankers attended meetings around the country and 
many more submitted comment letters. Their input was substantive and detailed and 
should have formed the basis of significant regulatory relief. Unfortunately, the process 
was a lost opportunity and community bankers were deeply disappointed and 
disillusioned with the results. Though the process fully demonstrated the urgent need for 
relief, only minimal regulatory changes were made. 

For this reason, ICBA is making specific recommendations with regard to the process to 
increase the chances the results match what was intended by Congress. These 
recommendations are detailed in our attached comment letter to the agencies. We urge 
this Committee to support our recommendations and to actively ensure the process results 
in significant regulatory relief. Community banks cannot afford another missed 
opportunity. 

Closing 

Thank you again for the opportunity to testify today. ICBA hopes this testimony, while 
not exhaustive, gives the Committee a sense of the sharply increasing resource demands 
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placed on community banks by regulation and examination and what’s at stake for the 
future of community banking. 

We urge that ICBA’s Plan for Prosperity for the 1 14"’ Congress - as well as the CLEAR 
Relief Act and the other bills embodying Plan provisions introduced in the 1 B* 

Congress - serve as a guide to this committee. iCBA encourages you to reach out to the 
community bankers in your states. Ask them about the current regulatory environment 
and needed reforms. ICBA looks forward to working with this Committee to craft 
urgently needed legislative solutions. 

ATTACHMENTS 

• ICBA Plan for Prosperity. January 2015 

• ICBA 2014 Community Bank Lending Survey Executive Summary and 
Infographic. January 2015 

• List of Community Bank Regulatory Relief Bills from the 1 1 3^ Congress 

• ICBA Comment Letter Regarding the Economic Growth and Regulatory 
Paperwork Reduction Act Process. September 2, 2014 
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Plan for Prosperity: An Agenda to Reduce the Onerous Regulatory Burden on 
Community Banks and Empower Local Communities 

America’s 6,500 community banks are vital to the prosperity of the U.S. economy, particularly in smaller 
towns and rural communities. Providing more than half of all small business loans under $1 million, as 
well as customized mortgage and consumer loans suited to the unique characteristics of their local 
communities, community banks serve a vital role in ensuring the economic recovery is robust and broad 
based, reaching communities of all sizes and in every region of the country. 

In order to reach their full potential as catalysts for entrepreneurship, economic growth, and job 
creation, community banks must be able to attract capital in a highly competitive environment. An 
end to the exponential growth of onerous regulatory mandates is critical to this objective. Regulation 
is suffocating nearly every aspect of community banking and changing the very nature of the industry 
away from community investment and community building to paperwork, compliance, and 
examination. A fundamentally new approach is needed: Regulation must be calibrated to the size, 
lower-risk profile, and traditional business model of community banks. 

ICBA’s Plan for Prosperity provides targeted regulatory relief that will allow community banks to 
thrive by doing what they do best - serving and growing their communities. By reducing 
unsustainable regulatory burden, the Plan will ensure that scarce capital and labor resources are used 
productively, not sunk into unnecessary compliance costs, allowing community banks to better focus 
on lending and investing that will directly improve the quality of life in our communities. Each 
provision of the Plan was selected with input from community bankers nationwide and crafted to 
preserve and strengthen consumer protections and safety and soundness. 

The Plan is a set of detailed legislative priorities positioned for advancement in Congress. A subset of 
these priorities is specifically dedicated to strengthening community bank viability by creating new 
options for capital raising and capital preservation. A number of regulatory relief measures would be 
tiered, with different thresholds for Consumer Financial Protection Bureau rules (generally $10 
billion and under) and safety and soundness regulation (generally $50 billion and under). The 
recommended thresholds are based on existing levels and statutory provisions, which may vary by 
provision. 

ICBA is committed to advancing and enacting the provisions of the Plan with all due vigilance and 
the aggressive use of every resource at our disposal. The Plan is a flexible, living document that can 
be adapted to a rapidly changing regulatory and legislative environment to maximize its influence 
and likelihood of enactment. Provisions are described below. 
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ACCESS TO CAPITAL: CREATING NEW OPTIONS FOR THE CREATION AND 
PRESERVATION OF COMMUNITY BANK CAPITAL 

ICBA is proposing a set of options to strengthen community bank viability by enhancing access to 
capital. 

Basel III Amendments; Restoring the Original Intent of the Rule. Basel III was originally 
intended to apply only to large, internationally active banks. ICBA proposes the following 
amendments for banks with assets of $50 billion or less. 

• Exemption from the capita! conservation buffer. The new buffer provisions impose dividend 
restrictions that have a chilling effect on potential investors. This is particularly true for 
Subchapter S banks whose investors rely on dividends to pay their pro-rata share of the 
bank’s tax. Exempting community banks from the capital conservation buffer would make it 
easier for them to raise capital. 

• Full capita! recognition of aUowance for credit losses. Provide that the allowance for credit 
losses is included in tier 1 capital up to 1 .25 percent of risk weighted assets with the 
remaining amount reported in tier 2 capital. This change would reverse the punitive treatment 
of the allowance under Basel 111. The allowance should be captured in the regulatoty capital 
framework since it is the first line of defense in protecting against unforeseen future credit 
losses. 

• Amend risk weighting to promote economic development. Provide 1 00 percent risk weighting 
for acquisition, development, and construction loans. Under Basel 111, these loans are 
classified as high volatility commercial real estate loans and risk weighted at 150 percent. 
ICBA’s proposed change would treat these loans the same as other commercial real estate 
loans and would be consistent with Basel 1. 

Additional Capital for Small Bank Holding Companies: Modernizing the Federal Reserve’s 
Policy Statement Require the Federal Reserve to revise the Small Bank Holding Company Policy 
Statement - a set of capital guidelines that have the force of law. The Policy Statement, which makes 
it easier for small bank and thrift holding companies to raise additional capital by issuing debt, would 
be revised to increase the qualifying asset threshold from $1 billion to $5 billion. Qualifying bank 
and thrift holding companies must not have significant outstanding debt or be engaged in nonbanking 
activities that involve significant leverage. 

Relief from Securities and Exchange Commission Rules. ICBA recommends the following 
changes to SEC rules which would allow community banks to commit more resources to their 
communities without putting investors at risk: 

• Provide an exemption from internal control attestation requirements for community banks 
with assets of less than $1 billion. The current exemption applies to any company with 
market capitalization of $75 million or less. Because community bank internal control 
systems are monitored continually by bank examiners, they should not have to sustain the 
unnecessary annual expense of paying an outside audit firm for attestation work. This 
provision will substantially lower the regulatory burden and expense for small, publicly 
traded community banks without creating more risk for investors. 
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• Due to an oversight in the 2012 JOBS Act, thrift holding companies do not have statutory 
authority to take advantage of the increased shareholder threshold below which a bank or 
bank holding company may deregister with the SEC. Congress should correct this oversight 
by allowing thrift holding companies to use the new 1,200 shareholder deregistration 
threshold as well as the new 2,000 shareholder registration threshold. 

• Regulation D should be reformed so that anyone with a net worth of more than $1 million, 
including the value of their primary residence, would qualify as an “accredited investor.” The 
number of non-accredited investors that could purchase stock under a private offering should 
be increased from 35 to 70. 


TARGETED REGULATORY RELIEF 

Supporting a Robust Housing Market: Mortgage Reform for Community Banks. Provide 
community banks relief from certain mortgage regulations, especially for loans held in 
portfolio. When a community bank holds a loan in portfolio, it has a direct stake in the loan’s 
performance and every incentive to ensure it is properly underwritten, affordable and responsibly 
serviced. Relief would include; 

• Providing “qualified mortgage" safe harbor status for loans originated and held in portfolio 
by banks with less than $10 billion in assets, including balloon mortgages. 

• Exempting banks with assets below $ 1 0 billion from escrow requirements for loans held in 
portfolio. 

• An exemption from the higher risk mortgage appraisal requirements for loans of $250,000 or 
less provided they are held in portfolio by the originator for a period of at least three years. 

• New information reporting requirements under the Home Mortgage Disclosure Act should 
not apply to community banks. 

Strengthening Accountability in Bank Exams: A Workable Appeals Process. The trend toward 
oppressive, micromanaged regulatory exams is a concern to community bankers nationwide. An 
independent body would be created to receive, investigate, and resolve material complaints from 
banks in a timely and confidential manner. The goal is to hold examiners accountable and to prevent 
retribution against banks that file complaints. 

Reforming Bank Oversight and Examination to Better Target Risk. ICBA makes the following 
recommendations to allow bank examiners to better target their resources at true sources of systemic 
risk: 

• A two-year exam cycle for well-rated community banks with up to $2 billion in assets would 
allow examiners to better target their limited resources toward banks that pose systemic risk. 
It would also provide needed relief to bank management for whom exams are a significant 
distraction from serving their customers and communities. 

• Banks with assets of $50 billion or less should be exempt from stress test requirements. 

• Community banks should be allowed to file a short form call report in the first and third 
quarters of each year. The current, long form call report would be filed in the second and 
fourth quarters. The quarterly call report now comprises some 80 pages supported by almost 
700 pages of instructions. It represents a growing burden on community banks without being 
an effective supervisory tool. 
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Redundant Privacy Notices: Eliminate Annnal Requirement. Eliminate the requirement that 
financial institutions mail annual privacy notices even when no change in policy has occurred. 
Financial institutions would still be required to notify their customers by mail when they change their 
privacy policies, but when no change in policy has occurred, the annual notice provides no useful 
information to customers and is a needless expense. 

Balanced Consumer Regulation; More Inclusive and Accountable CFPB Governance. The 
following changes would strength CFPB accountability, improve the quality of the agency’s 
rulemaking, and make more effective use of its examination resources: 

• Change the governance structure of the CFPB to a five-member commission rather than a 
single Director. Commissioners would be confirmed by the Senate to staggered five-year 
terms with no more than three commissioners affiliated with any one political party. This 
change will strengthen accountability and bring a diversity of views and professional 
backgrounds to decision-making at the CFPB. 

• The Financial Stability Oversight Council’s review of CFPB rules should be strengthened by 
changing the vote required to veto a rule from an unreasonably high two-thirds vote to a 
simple majority, excluding the CFPB Director. 

• All banks with assets of $50 billion or less should be exempt from examination and 
enforcement by the CFPB; and CFPB backup (or “ride along”) authority for compliance 
exams performed by a bank’s primary regulator should be eliminated. 

Eliminate Arbitrary “Disparate Impact” Fair Lending Suits. Amend the Equal Credit 
Opportunity Act and the Fair Housing Act to bar “disparate impact” causes of action. Lenders that 
uniformly apply neutral lending standards should not be subject to frivolous and abusive lawsuits 
based on statistical data alone. Disparate impact forces lenders to consider factors such as race and 
national origin in individual credit decisions, which are specifically precluded by law. 

Ensuring the Viability of Mutual Banks; New Charter Option. The OCC should be allowed to 
charter mutual national banks to provide flexibility for institutions to choose the charter that best 
suits their needs and the communities they serve. 

Rigorous and Quantitative Justification of New Rules; Cost-Benefit Analysis. Provide that 
financial regulatory agencies cannot issue notices of proposed rulemakings unless they first 
determine that quantified costs are less than benefits. The analysis must take into account the impact 
on the smallest banks which are disproportionately burdened by regulation because they lack the 
scale and the resources to absorb the associated compliance costs. In addition, the agencies would be 
required to identify and assess available alternatives including modifications to existing regulations. 
They would also be required to ensure tliat proposed regulations are consistent with existing 
regulations, written in plain English, and easy to interpret. 

Cutting the Red Tape in Small Business Lending; Eliminate Burdensome Data Collection. 
Exclude banks with assets below $10 billion from new small business data collection requirements. 
This provision, which requires the reporting of information regarding every small business loan 
application, falls disproportionately upon community banks that lack scale and compliance resources. 
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Preserve Community Bank Mortgage Servicing. The provisions described below would help 
preserve the important role of community banks in servicing mortgages and deter further industry 
consolidation, which is harmful to borrowers: 

• Increase the “small servicer” exemption threshold to 20,000 loans (up from 5,000). To put 
this proposed threshold in perspective, the average number of loans serviced by the five 
largest servicers subject to the national mortgage settlement is 6.8 million. An exemption 
threshold of 20,000 would demarcate small servicers from both large and mid-sized servicers. 

• For banks with assets of $50 billion or less, reverse the punitive Basel III capital treatment of 
mortage servicing rights (MSRs) and allow 100 percent of MSRs to be included as common 
equity tier 1 capital. 

Creatine a Voice for Community Banks: Treasury Assistant Secretary for Community Banks. 
Economic and banking policies have too often been made without the benefit of community bank 
input. An approach that takes into account the diversity and breadth of the financial services sector 
would significantly improve policy making. Creating an Assistant Secretary for Community Banks 
within the U.S. Treasury Department would ensure that the more than 6,500 community banks across 
the country, including minority banks that lend in underserved markets, are given appropriate and 
balanced consideration in the policy making process. 

Modernize Subchaoter S Constraints. Subchapter S of the tax code should be updated to facilitate 
capital formation for community banks, particularly in light of higher capital requirements under the 
proposed Basel III capital standards. The limit on Subchapter S shareholders should be increased 
from 100 to 200; Subchapter S corporations should be allowed to issue preferred shares; and 
Subchapter S shares, both common and preferred, should be permitted to be held in individual 
retirement accounts (IRAs). These changes would better allow the nation’s 2,200 Subchapter S banks 
to raise capital and increase the flow of credit. 

Five-Year Loss Carryback Supports Lending Purine Economic Downturns. Banks with $15 
billion or less in assets should be allowed to use a five-year net operating loss (NOL) carryback. The 
five-year NOL carryback is countercyclical and will support community bank capital and lending 
during economic downturns. 

Risk Targeting the Voicker Rule. Exempt banks with assets of $50 billion or less from the Voicker 
Rule. The Voicker Rule should apply only to the largest, most systemically risky banks. Proposals to 
apply the rule to community banks carry unintended consequences that threaten to destabilize 
segments of the community banking industry. 


The Independenl Community Bankers of America’s, the nation ’s voice for 6, 500 community banks of all sizes and 
charter types, is dedicated exclusively to representing the interests of the community banking industry and its 
membership through effective advocacy, best-in-class education and high-quality products and services. For more 
information, visit yvtvw.icha.ore . 
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COMMIJNITV 

Ban'kkus of America® 

2014 ICBA Community Bank Lending Survey - Executive Summary 

in 2014. ICBA conducted a suncy of community banks on their lending activities. Tite survey 
provides a vaiuable benchmark to help gauge community banks* outlook toward areas of lending 
in the year ahead, real-world data to help policymakers assess the impact of recent rulemaking 
and insights into barriers that arc preventing community banks from belter serving their 
communities. 

Key Findings: 

• Most community banks are full-service lenders, providing many different types of loans 
to meet their customers' needs. 

• Despite challenges, community banks maintain a positive outlook towards most areas of 
iencling. 

• The regulatory burden is pulling pressure on community banks' residential mortgage 
lending activities. 

• Exemptions from the Consumer Financial Protection Bureau Qualified Mortgage (QM) 
rule for small and rural creditors are loo narrow and risk limiting consumer access to 
mortgage credit. 

• Community banks perceive making non-QM mortgages as a significant risk and are 
rciuclant to do so. 

• Communii)' banks' loan underwriting trended towards tighter standards across all lines of 
lending. 




Analysis: 

Most community banks arc full-service lenders, providing many different ts'pes of loans to meet 
their customers' needs. Alm ost all bank.s arc active in the area of commercial real estate (95%). 
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Regulator) burden is putting pressure on community banks’ residential mortgage lending 
acii\ iiics. The regulators burden of new rules and requirements was the most cited (73%) barrier 
to making nKtre residential mortgage loans (Figure 5). {Relati\el> few banks cited this factor for 
consumer (26%) or commercial (21%) lending.) Addilionallv. v\hilc most banks (86%. Figure I ) 
remain acti\e residential mortgage lenders, a significant percentage are considering an exit {‘)%). 
are exiling from iliis line of lending (6%. Figure 3) or arc not active (<>%. Figure 4). A majority 
ofbanks reported liglner underwriting in ix‘sidemial mortgage lending (57‘ftt) and mans reported 
decreases in originations (44%). Most communiiv banks reponed hav ing increased staffing for 
lending compliance in the last five \ears{78%). 
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under\M-iting standards than looser. About one-in-titree banks reported tigiiler underwriting 
standards in commcrcia! real estate (38%). commercial loans (32%). agricultural loans (32%) 
and consumer loans (30%). Less than I in 20 reported looser underwriting for any l\pe of 
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The majority ofbank.s reponcd increased loan originations in 2014 compared to the previous 
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originations (27%). 
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COMMl'NI l-’i' 

Bankers Amehk:.-\' 

(41%. Figure 5). 

Competition from other banks, non-banks and government agcncic.s is also an imporiaiit limiting 
factor in comniunit} bank lending. Competition from non-bank lenders was the top factor 
pret enting banks from making more consumer loans (48S'o) and competition from hank lenders 
was the second most cited factor in commercial loans (54%j. Agricultural lenders cited 
competition from the farm Credit Stsiem as the lop factor (.v4%. f igure 5 ). 

Survey Methodology: 

flic ICBA Commiinit) Bank l.ending Survey was distributed b> email to 6.500 eomniunilt 
banks. Between September 1 5 and October .i. 2014. 519 unique responses were collected on a 
t)ne response per bank basis. I'or a response rate of 8,0%. Most responses (79%) came from cither 
the bank president and CkO (59%) or the chief lending officer (20%). 

The sort ct sample slightlt over-represents communiit banks between $50 million and $500 
million in assets and under-represents community banks abosc $500 million in assets compared 
10 the industrs below $ 1 0 billion in assets. In terms of regulator, thaiter and ownership i\ pe, 
sur\c\ respondents eloselv rcficct the make-up of the indusirj below $10 billion in assets. When 
asked to indicate the itpes of geographic areas they sened (multiple selections were allowed). 
20% ol're.spondems indicated urban areas, 39% suburban areas and 76% serve rural areas. 
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Community Bank Regulatory Relief Bills in the 113“' Congress 
Blits Enacted in the 113“' Congress 


Title, Bill #, Date of Passage 

Sponsor(s) 

Description 

H.R. 3329, 5/6/14 

Luetkemeyer 

Requires the Federal Reserve to revise the Small 
Bank Holding Company Policy Statement by 
increasing the qualifying asset threshold from 
$500 million to $1 billion 


Bills Passed the Senate 


Community Bank Preservation 

Vitter 

Requires that at least one member of the Board 

Act (5. 2252) Passed as on 


of Governors of the Federal Reserve has 

amendment to S. 2244. 


experience as a community banker or as a 

Subsequently enacted in the 

114"' Congress. 


supervisor of community banks. 


Senate Bills Introduced 


Consumer Financial Protection 
Bureau Examination and 

Reporting Threshold Act of 2014, 

S. 2732 

Toomey, 

Donnelly 

Raises the exemption threshold for CFPB 
examinations from $10 billion to $50 billion 

HELP Rural Communities Act, S. 
1916 

McConnell 

Creates a petition process with regard to the 
CFPB's designation of an area as "rural" 

CLEAR Relief Act of 2013, S. 1349 

Moran, Tester, 

Kirk 

Portfolio QM for banks under $10 billion, escrow 
exemption for portfolio loans held by banks 
under $10 billion, $ARBOX 404(b) exemption for 
banks under $1 billion, raise SBHC threshold to 
$5 billion 

Terminating Bailouts for 

Taxpayer Fairness Act of 2013, S. 
798 

Brown, Vitter 

Broadens "rural" definition, bank exam reform 
(provisions of 5. 727), privacy notice relief, 
shareholder threshold fix for thrift holding 
companies, mutual holding company dividend 
relief, raise SBHC threshold to $5 billion, 
exemption from small business data collection 
for banks under $10 billion 

Financial Institutions 

Examination Fairness and 

Reform Act, 5. 727 

Moran, Manchin 

Create an Ombudsman within the Federal 

Financial Institutions Examination Council to 
hear appeals of exam findings 

Privacy Notice Modernization 

Act, S. 635 

Brown, Moran 

Privacy notice relief 

Municipal Advisor Relief Act, S. 
710 

Toomey, Warner 

Exempt banks and bank employees from 
registration 


1 
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Responsible Financial Consumer 
Protection Regulations Act, S. 

205 

Moran 

Replaces the single CFPB Director with a Senate- 
confirmed, five-person Commission, among 
other provisions 

Holding Company Registration 
Threshold Equalization Act, S. 

872 

Toomey, Pryor 

Allows thrift holding companies to use the new 
shareholder registration and deregistration 
thresholds 

The Financial Regulatory 
Responsibility Act of 2013, S. 450 

MM 

Prohibits any federal financial regulatory agency 
from publishing a notice of final rulemaking if it 
determines that the quantified costs are greater 
than the quantified benefits 

S. 2641 

Landrieu 

Provides QM status to any mortgage held in 
portfolio by a bank of less than $10 billion 


Bills Passed by the House 


Title, Bill g, Date of Passage 

Sponsor(s) 

Description 

Eliminate Privacy Notice 

Confusion Act, H.R. 749, 3/12/13 

Luetkemeyer 

Eliminate the requirement that financial 
institutions mail annual privacy notices when no 
change in policy has occurred 

SEC Regulatory Accountability 

Act, H.R. 1062, 5/17/13 

Garrett 

Requires the Chief Economist of the SEC to 
determine that the benefits of any proposed 
regulation justify the costs before adopting such 
regulation 

Holding Company Registration 
Threshold Equalization Act H.R. 
801, 1/14/14 

Womack, Himes 

Allows thrift holding companies to use the new 
shareholder registration and deregistration 
thresholds 

Consumer Financial Protection 
Commission Act, H.R. 3193, 
2/27/14 

Duffy 

Replaces the single CFPB Director with a five- 
person Commission, strengthens FSOC review of 
CFPB rules, among other provisions 

Helping Expand Lending 

Practices in Rural Communities 
Act, H.R. 2672, May 6, 2014 

Barr 

Creates a petition process with regard to the 
CFPB's designation of an area as "rural" 


Passed by the Financial Services Committee but not House 


Path Act, H.R. 2767, 7/24/13 

Garrett, 

Hensarling 

Portfolio QM, escrow relief, raise servicing 
exemption threshold, exam relief, QRM repeal 

Portfolio Lending and Mortgage 
Access Act of 2013, H.R. 2673, 
5/7/14 

Barr 

Portfolio Cyvi 

Community Institution Mortgage 
Relief Act, H.R. 4521, 5/7/14 

Luetkemeyer 

Escrow relief for portfolio loans for banks under 
$10 billion, raise small servicer exemption to 
20,000 loans 
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Financial Regulatory Clarity Act, 
H.R. 4466 

Capito, Meeks 

Requires financial regulators, before issuing any 
new rule, to consider whether it is in conflict, is 
inconsistent with, or is duplicative of an existing 
rule 

Access to Affordable Mortgages 
Act, H.R. 5148 

Luetkemeyer 

Creates an exemption from the higher risk 
mortgage appraisal requirement for loans of 
$250,000 or less provided they are held in 
portfolio. 

Community Bank Mortgage 
Servicing Asset Capital 
Requirements Study Act, H.R. 

4042 

Luetkemeyer 

Delays the effective date of the Basel III rule with 
respect to MSAs for nonsystemic banking 
Institutions and requires the banking agencies to 
conduct a joint study of the appropriate 
capital treatment of MSAs. 


House bills introduced but not considered in Committee 


CLEAR Relief Act, H.R. 1750 

Luetkemeyer 

Portfolio QM, escrow relief, raise servicing 
exemption threshold, appraisal relief, privacy 
notices, SARBOX 404(b) exemption, SEC cost- 
benefit, SBHC threshold 

JOBS Act, H.R. 4304 

Scalise 

Ail provisions of H.R. 1750, the CLEAR Act 

Financial Institutions 

Examination Fairness and 

Reform Act , H.R. 1553 

Capito, Maloney 

Create an Ombudsman within the Federal 

Financial Institutions Examination Council to 
hear appeals of exam findings 

Municipal Advisor Oversight 
Improvement Act, H.R. 797 

Stivers 

Exempts enumerated traditional banking 
activities from triggering the registration 
requirement 

Mutual Community Bank 
Competitive Equality Act, H.R. 

1603 

Grimm, Meeks, 
King 

Allows the OCC to charter mutual national 
banks. Permits a mutual holding company to 
waive dividends paid by its stock subsidiary If 
specified conditions are met 

Mutual Bank Choice and 
Continuity Act, H.R. 4252 

Rothfus 

Provides a national charter option for mutual 
banks and allow mutual banks to issue Mutual 
Capital Certificates (MCCs) that would qualify as 
Tier 1 common equity capital 

Right to Lend Act, H.R. 2323 

Pittenger 

Repeals Section 1071 of the Dodd-Frank Act, 
which requires HMDA-like data collection for 
commercial lending 

Small Financial Institutions 
Regulatory Relief Act H.R. 5786 

Lankford, Welch 

QM status and escrow relief for portfolio 
mortgages held by lenders under $10 billion; 
raise small servicer threshold to 10,000 loans; 
privacy notices. Small Bank Holding Company; 
fed governor; create application process for 
rural designation 

S Corporation Modernization Act, 
H.R. 892 

Reichert, Kind 

Allows S corporation shares to be held in an 

Individual retirement account 
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- Independent Community 
Bankers ofAMERiCA® 


September 2. 2014 


.tOHK H. lU'HKMASn-K 
Ciunrw.iu 

JACK A, HARTINOS 
t'JmrnuiK-l'.ki! 

Hi.t5i;s.A KlIMKitO KAIS'ltV 

1>R!:STUN KhNM'.UV 


TlXUiTin K /I.VSAURMAN 



cam[h-;n- h. FINJ-; 
.inO t:i,o 


Robert dcV. Friei'son. Secretary 
Board of Governors 
I'ederai Reserve System 
20'*’ Street and Constitution 
Washington. DC 20.5.-)l 


Robert C. i-eidman. lixccirtive Secretary 
Federal Deposit Insurance Corporation 
550 1 7'" Street NW 
Wasliiiigtoit. DC 20429 


Legislative and Regulatory Activities Division 
OITice ofthe Comptroller ofthe Currenev 
400 7"’ Street S\V 
Washington. DC 20219 

Re: Regulatory Publication and Review l.’ndcr the liconomic Growth and Regulatory 
Paperwork Reduction Act of 19% (EGRPRA). Docket No. FFiEC-2014-000! : Fed 
Docket No. OP- 1491: 

Dear Sirs or Madam: 

Tlte OCC. liie Federal Reserve Board, and the FDIC are conducting a review ofthe 
regulations they ha\ e issued to ideniif) outdated, unnecessary' or unduly burdensome 
regulation on insured depository insliliilions. This review is required under the Economic 
Growth and Regulatory Paperwork Reduction Act of 1996 (EGRPRA) and will be 
conducted over a two year period. The Independent Community Bankers of America 
( ICBA)' appreciates the opportunity to comment on the first notice that was published by 
the banking agencies under EGRPRA to help identify those regulations in the first three 
categories of regulations that arc outdated, unnecessary or unduly burdensome. 


The’ IndepenJeni Cnmimtniiy ISanh’rs of America^- (WfiAi. flw nuiion's voice for iimv (han 6.S()(> 
conwiiinin ■ hanks of all sizes and charier iv/m. is dedicated exclusively to represeniinp, the interesis ofthe 
coiwminiiy hanking indusiry and its membership through effective advcK ocy. heshin-class education and 
high-ipialiiy products ami services. 

K'BA members o/Ku-aie 2-lJ>0(l locations mtwmvitk. employ 300.000 Americans and hold SI. 3 trillion in 
assets. S ! irillion in deposits and SSOO billion in loans to consumers, .small husinc.sses and the agricultural 
community, f or more information, visit snvu' icha.org. 
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Under EGRPRA, the banking agencies will review more than a hundred subject areas of 
regulations. The banking agencies have grouped these regulations into twelve regulatory 
categories. Over the next two years, the agencies plan to publish four Federal Register 
notices, each addressing one or more categories of rules. Our understanding is that the 
CFPB will not be a part of this process, but is required to review its significant rules and 
publish a report of its review no later than five years after they take effect. 

This letter will comment not only on the firet three categories of regulations — 
Applications and Reporting, Powers and Activities, and International Operations — but 
will also comment generally on the EGRPRA process and also the severe regulatory 
environment that community banks now face. 

EGRPRA Process 

ICBA and its members were very actively engaged during the first EGRPRA review 
process which was conducted from 2004 to 2006. ICBA members and staff attended 
many of the outreach meetings and extensively commented on all six of the published 
EGRPRA notices. According to the final EGRPRA report that the FFIEC published in 
the Federal Register and sent to Congress in 2007^, there were sixteen EGRPRA outreach 
sessions around the country involving more than five hundred participants, most of whom 
were community bankers. At the St. Louis outreach session, for instance, there were 
almost one hundred community banks represented. The agencies received 850 letters 
from bankers, consumer and community groups, trade associations, and other interested 
parties in response to their comment requests. 

Despite the strong involvement and input from community banks during the first 
EGRPRA review process, community banks and the ICBA were deeply 
disappointed and disillusioned with the outcome. Since few substantive regulations 
were repealed, eliminated or substantially amended by the banking agencies, many 
community bankers have concluded that EGRPRA is no more than a “check the box” 
regulatory process. On the major issues raised by the bankers in 2004 to 2006, such as 
repealing the right of rescission under the Truth in Lending Act. raising the $10,000 
Currency Transaction Report threshold, or reducing disclosures under the Home 
Mortgage Disclosure Act. the banking agencies either rejected the recommendations 
outright or deferred action until further study could be completed. 

Overall, the banking agencies believed that their first EGRPRA review had been a 
success because they were able to eliminate some duplicative regulation, or accomplish 
such things as redesigning their financial institution letters, or streamlining their branch 
application procedures. However, these changes hardly made an impact on the overall 
regulatory burden that now confronts community banking. 

If the new EGRPRA process is to have any chance at success, there must be a strong 
commitment by the heads of the banking agencies to do what is necessary to 
eliminate regulation that is outdated, unnecessary or unduly burdensome. The 


^ See the Federal Register, Volume 72, No. 21 1 on November 1, 2007. 
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EGRPRA statutory mandate requires the agencies to go beyond merely 
streamlining regulations, tweaking certain regulations, eliminating duplication, or 
deferring action until some further Interagency study can be complete. Rather, the 
mandate requires the agencies to thoroughly review each regulation and eliminate it 
if it is outdated, unnecessary or unduly burdensome. 

This will require the agencies to consider the costs and benefits of each regulation and to 
carefully consider the input they receive from community bankers. Furtheimore, even if 
there are some benefits to having a regulation, it should be eliminated under the 
EGRPRA process if it can be shown to be unduly burdensome. 

Furthermore, ICBA urges the banking agencies to hold at least six outreach 
meetings around the country to gather the input and testimony of community 
banks. At these outreach meetings, community bankers should be allowed to discuss the 
overall regulatory burden and how it could be reduced. For those bankers that are unable 
to attend the outreach meetings, they should be permitted to participate remotely by 
phone. The best way to truly assess the costs and benefits of banking regulation is to hear 
the personal experiences and testimony of bankers. 

The banking agencies also should set up an EGRPRA.gov website as they did during 
the first review. On the website, the agencies can post the comment tetters they receive, 
post the notices that are published in the Federal Register, and list the regulations that 
bankers mention the most as being outdated, unnecessary or unduly burdensome. There 
could be a top ten list of the most burdensome regulations which would include those 
regulations that are mentioned the most at the outreach meetings and in banker comment 
letters. The EGRPRA.gov website could also post notices about the outreach meetings 
and summaries of each meeting. 

Finally, there should be an overall director of the current EGRPRA interagency 
review process — an EGRPRA czar — ^who has a strong commitment to reducing 
unnecessary and unduly burdensome regulation and who can, in certain situations, 
overcome the objections of individual agencies to specific recommendations and 
resolve interagency disputes. Too often during the last EGRPRA review process, 
burden reducing recommendations were rejected because of the objection of one agency 
or because the agencies could not achieve a consensus. This director or EGRPRA czar 
should have the authority to overrule such objections where it is clear that the regulation 
is unduly burdensome. There will always be someone who can find some reason to 
preserve a regulation so. to ensure an effective process, there should be a director who 
can overcome such objections. 

The Overall Regulatory Burden on Community Banks 

In the preface to the last EGRPRA report in 2007, John Reich, who at that time was not 
only the Director of the Office of Thrift Supervision but also the leader of the interagency 
EGRPRA program, warned of the consequences to community banking if the regulatory 
burden was not reduced. He said: 
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“Financia! institutions of all sizes suffer under the weight of unnecessary 
regulatory burden, but small community banks unquestionably bear a 
disproportionate share of the burden due to their more limited resources. While it 
is difficult to accurately measure the Imi^ct regulatoi^ burden has played in 
industry consolidation, numerous anecdotal comments from bankers across the 
country as well as from investment bankers who arrange merger and acquisition 
transactions indicate it has become a significant factor. Accordingly, I am deeply 
concerned about the future of our local communities and the approximately 8,000 
community banks under SI billion in assets...’* 

Since John Reich’s statement in 2007, the number of community banks has dropped to 
about 6,500 due mainly to consolidation, and the amount of regulation has grown 
exponentially. 

Several recent studies have attempted to quantify the overwhelming regulatory burden on 
community banking. For instance, according to a recent KPMG Banking Industry Outlook 
Survey^ sixty percent of bankers said that regulatory requirements account for as much as 10 
percent of their total operating costs and that 22 percent said that complying with the 
regulation is responsible for as much as 1 1 to 20 percent of their total operating costs. As 
KPMG concludes, “This significantly adds to the pressure that banks are already feeling to 
keep costs down to deliver the returns investors expect while also raising the higher levels of 
capital now required.” 

The Mercatus Center at George Mason University recently produced a high quality empirical 
study^ on the impact of regulations on communit>' banks since the Dodd-Frank Act was 
enacted in 2010. The study, which is based on a surx'ey of approximately 200 community 
banks in 41 slates with less than $10 billion in assets, is largely consistent with the anecdotal 
evidence. Broad findings from the study include: 

• Additional costs. Approximately 90 percent of respondents reported that 
compliance costs have increased since 2010. 83 percent reported that they had 
increased by more than 5 percent. 

• Outside consultants. More than half of surveyed community banks (5 1 %) 
anticipate engaging with outside consultants in connection with the Dodd-Frank 
Act requirements, and an additional 21 percent are unsure. 

• Additional compliance personnel. Since 2010. the respondent banks said they 
have hired additional compliance/legal personnel. 27 percent of respondents plan 
to hire additional compliance/legal personnel in the next 12 months, and an 
additional 28 percent are unsure. The survey also finds that employees not 
exclusively dedicated to compliance, including CEOs and senior managers, are 
forced to spend more time on compliance issues. 


^ The KPMG study can be found at: 

httD://www.kpmglnfo.coni/industrvoutlooksurvevs/2014/Ddfs/KPMGBank melndustrvSurvev_ 072414.Ddf 


■* “How are Small Banks Faring Under Dodd-FrankT* Hester Peirce, ian Robinson, and Thomas Stratmann. 

Mercatus Center Working Paper. February 2014. 
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• Regulation is driving consolidation. 26 percent of respondents anticipate that 
their bank will engage in merger activity in the next five years, and another 27 
percent are unsure. 94 percent of l»nks anticipate further industry consolidation. 

The anecdotal evidence is also compelling. ICBA established an EGRPRA website so that 
its members could give some feedback online about EGRPRA and regulatory burden. One 
banker expressed the frustrations of many community banks with this comment: 

"Banking has become the most highly regulated industry in the world. Legislation 
and regulation created to address problems caused by the largest banks has been 
foisted upon all banks. As such, we are seeing the life-blood sucked out of our 
local communities. Meanwhile, un-taxed credit unions, already held to a much 
lower standaixl of compliance, are allowed seemingly unbridled growth. They 
now boast membership exceeding 100 million... When coupled with the Farm 
Credit System loaning any amount to anyone at any rate they choose, you have a 
serious problem for the continued viability of community banking in this country. 

Meanwhile, "back at the ranch", you have community bankers, many of whose 
institutions have been in business for lOO+years, seriously considering folding up 
their tent. I would add that the creation of the Consumer Financial Protection 
Bureau, with its annual payroll now exceeding $200 million, will do nothing but 
increase costs to consumer and make the problems worse. We need less 
regulation, not more; less government, not more: more action and less talk. 

The Mercatus Study noted above also reported nairaiive comments from respondents 
about regulation. Here are a few examples: 

• "We don't have the number of employees or the financial resources to 
keep up with [new] rules ... Why make it harder for community banks to 
do business and survive? We fill a niche that larger banks can't and 
won't.’' 

• "Community banks that know their customers will struggle to be able to 
continue to lend to good, long-term customers.’* 

• "Many concerned, conscientious community bankers are selling out or just 
retiring due to the maddening pace of illogical and unnecessary regulation. 

Not one of the regulations we've seen would have done anything to 
prevent the 2008 collapse.’' 

These comments, offered anonymously by bankers, illustrate how increasing regulatory 
burden is fundamentally changing the nature of the business of community banking. 

Community banks play a crucial role in the economic life of rural areas and small 
communities passed over by larger banks. The credit and other financial services they 
provide in these communities will help advance and sustain the economic recovery and 
ensure that it reaches every comer of the country. Community banks are responsible for 
60 percent of all small business loans under $1 million. As the economic recovery 

The Nation’s Voice for Commumly Banks* 

Washington, DC • Sauk Centre, MN • Newport Beach, CA ■ Tampa, FL ■ Memphis, TN 


1615 LSlmlNW.Suilt 900, Washingloii. DC 2003S-5623 I 800422*139 | FAX: 202,659-1413 1 Emiih mfiOiria.arg | WMIr: 



125 


strengthens, small businesses will lead the way in job creation with the help of 
community bank credit. 

The role of community banks in advancing and sustaining the recovery is jeopardized by 
the increasing expense and distraction of regulation drastically out of proportion to any 
risk they pose. Community banks didn't cause the recent financial crisis, and they 
should not bear the weight of new, overreaching regulation intended to address It. 

ICBA ui^es the regulatory agencies as part of the EGRPRA process to conduct 
their own empirical study of the regulatory burden on community banks to quantify 
the burden and confirm what the KPMG, Mercatus and other studies are 
showing^ — ^that the burden is significant and is driving community banks out of the 
business of banking. Such a study could also Identify those regulations that are the most 
burdensome. The FDIC attempted to conduct such a study as part of its 2012 Community 
Bank Study. In the appendix to that study, the FDIC summarized its interviews with 
community bankers concerning regulatory compliance costs but failed to quantify the 
costs, after concluding it would be difficult. 

We urge the FDIC, the OCC, and the Federal Reserve to confirm what community 
bankers are also saying anecdotally — that each new regulation is not only reducing 
the franchise value of their banks but also impairing the ability of their banks to 
lend to the communities they serve. 

Specific Comments on the Three Categories of Regulations 

iCBA has a number of specific burden reducing recommendations regarding the first two 
of the three categories of regulation that the agencies have requested comments on — 
Applications and Reporting and Powers and Activities. We have no comments on 
Internationai Operations regulations. 

Call Report Burden. With 80 pages of forms to complete and over 670 pages of 
instructions, the call report has become a significant regulatory burden for community 
banks to prepare. In fact, as new regulations are issued and old ones are amended, the call 
report just gels more complicated and more burdensome to prepare. From that 
perspective, the call report really has become a symbol of the overall regulatory burden 
community banks currently experience. 

For instance, the call report has grown from 18 pages in 1 986 to 29 pages In 2003 to 
nearly 80 pages today! Just recently the regulators proposed another 57 pages of 
instructions because of the new Basel III regulatory capital framework. The call report — 
which community banks submit every 65 business days — has more pages than the typical 
U.S. community bank has employees. Community banks have very limited resources 
available to tackle the challenges faced when trying to meet ever changing regulatory 
reporting requirements that do not properly consider the size and complexity of the 
institution. 
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ICBA’s recently released its 2014 Community Bank Call Report Burden Survey.^ 
According to the survey, 86 percent of community bank respondents said that the annual 
cost of preparing the report has increased over the past ten years. Further, 98 percent of 
respondents said ICBA's proposed short-form call report, which qualifying community 
banks would be able to submit for the first and third quarters of each year, would reduce 
their regulatory burden. Seventy-two percent said the burden reduction would be 
substantial. The survey also showed that over the last ten years the number of hours 
required to complete the call report and the resources involved with meeting reporting 
obligations has increased. 

Recent expansions of the use of the cal) report as an information gathering tool for 
consumer protection regulation further damage the effectiveness of the information 
provided and the use of the report as a safety and soundness metric. ICBA notes that 
regulated credit unions are not required to produce anywhere near the level of detail that 
is required by community banks even though their depositors are offered the same levels 
of protection and they engage in similar and in some cases identical activities as 
community banks. For example, in the first quarter of 2014, the smallest community bank 
was required to submit a call report that is 80 pages In length while the largest credit 
union in the country with over $58 billion In assets submitted a call report with only 28 
pages. 

ICBA believes that highly rated, well-capitalized community banks would benefit 
greatly from a call reporting structure that allows them to file a short-form call 
report covering the first and third quarters and a long-form call report for the 
second and fourth quarters of each year. Preparers of community bank call reports 
believe that preparing a short-form call report with limited schedules In certain quarters 
would reduce the overall time required to meet call reporting obligations and reduce 
regulatory burden substantially. Without immediate relief for community banks that 
reduces the current regulatory burden including the increasingly taxing call report 
requirements, consolidation of community banks in the United Stales will occur at a rapid 
rate. 

ICBA strongly urges the banking agencies to work actively together to amend the current 
call report burden by allowing community banks to make use of the short-form call report 
solution. With only approximately 60 business days between reporting periods, instituting 
the short-form call report solution will greatly alleviate limited community bank 
resources that would be better deployed meeting the needs of local communities without 
compromising on the valuable metrics needed to efTicienlly assess safety and soundness. 
ICBA is proposing that in the community bank’s fiscal first and third quarters, the 
complete call report would be replaced by a short-form call report that Includes only 
limited financial schedules such as the Income statement, balance sheet, and statement of 
changes in bank equity capital. These schedules would provide the agencies with 
sufficient information to detect any significant changes in condition that might warrant 
additional follow up. 


^ ICBA’s 2014 Community Bank Call Report Burden Survey can be found at 
http:/Avww.icba.oreyfi1es/lCBASites/PDFs/2014CailReoortSufvevRes»lts.pdf 
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We also encourage the Federal Reserve to streamline the FRY-9 for shell holding 
companies of community banks. The current FRY-9 requires too much information in 
cases where the holding company has no other assets but the stock of the bank. 

Small Bank Holding Company Policy Statement. Appendix C of Regulation Y 
includes the Small Bank Holding Company Policy Statement on Assessment of Financial 
and Managerial Factors (Policy Statement). This Policy Statement applies only to bank 
holding companies with pro forma consolidated assets of less than $500 million that ( 1 ) 
are not engaged in any nonbanking activities Involving significant leverage and (2) do not 
have a significant amount of outstanding debt that is held by the general public. 

ICBA strongly believes that the asset threshold under the Policy Statement should be 
raised to at least $5 billion. In addition, we recommend the dek-to-equity ratio threshold 
of 1 :1 be increased to 3:1 . Increasing the exemption to $5 billion would improve the 
ability of small local institutions to sell their slock locally, keeping the financial decisions 
affecting the community in the local area. 

Access to capital for community banks has never been more dIfTicuIl than it is today. 

Since 2007, the public capital markets have been either unavailable or unattractive to 
many community bank and holding companies. Many community banks have had to rely 
more on existing shareholders, directors and insiders for capital raises and less on new 
investors, including institutions and private equity investors. Furthermore, many 
community banks will need to raise additional capital not only for business purposes but 
also to ensure compliance with regulatory requirements including the new Basel III 
requirements. Those community banks that have not redeemed their Troubled Asset 
Relief Program (TARP) or Small business Lending Fund (SBLF) securities, or that have 
b^n deferring dividends on their trust preferred securities, have additional reasons for 
needing capital. 

Allowing a larger number of community bank holding companies to qualify under the 
Policy Statement (i.e.. those with consolidated assets of up to at least $5 billion) would 
make it easier for these community bank holding companies to issue debt and equity on 
an unconsolidated basis that could be used to support the capital needs of their banking 
subsidiaries or to redeem their TARP or SBLF securities. We also believe a 3:1 debt to 
equity ratio Is a reasonable holding company leverage ratio and would also facilitate the 
raising of capital at the holding company level. Small savings and loan holding 
companies should also have the ability to benefit from using the Policy Statement. 

De Novo Bank Applications. ICBA appreciates the meetings we have had with FDIC 
staff about de novo bank application process. However, we continue to hear from our 
members and others that FDIC policies and practices are Inhibiting the formation of de 
novo institutions. 

For example, it has been reported to us that the requirement that a state nonmember de 
novo bank is subject to FDIC approval for any material change or deviation in its 
business plan during the fourth through seventh years serves as a major deterrent to 
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organizing groups and their efforts to raise sufficient capital in their communities. There 
are also reports that at pre-filing meetings with the FDIC, the organizers have been 
advised that they need to raise capital upfront in amounts sufficient to maintain a leverage 
ratio of at least 8 percent for a seven year period. 

We have also heard from others that the increasingly lengthy and uncertain application 
process serves as a deterrent to forming dc novo banks. Apparently, some would-be 
applicants are overwhelmed by the uncertainty of approval and timely processing of the 
applications, and thus decide not to take the considerable risk of subjecting themselves to 
those uncertainties. 

Given the continuing dearth In de novo applications, ICBA urges the FDIC to 
streamline the application process. Furthermore, the FDIC should advise staff that 
meet with de novo bank applicants and process applications that it is not requiring initial 
capital to cover the full seven year period, that the application process will not 
overwhelm applicants, and that the FDIC will not question the judgment of the 
organizing group of the need for a de novo bank in the market unless it is clearly 
erroneous. 

Also given the misperceptions surrounding the FDIC*s policies and practices, ICBA 
recommends that the FDIC issue a new Financial Institutions Letter or FIL to help 
dispel misconceptions and reaffirm the FDIC’s support for the formation of de novo 
banks. 

Simplification and Update of Regulation O. Federal Reserve Regulation O still 
continues to confuse community bankers. The rules on prior approval of extensions of 
credit, on additional restrictions on loans to executive oMcers, and the definition of what 
is an “extension of credit” need to be clarified and simplified. Furthermore, it is time to 
revisit some of the loan limits, such as the $100,000 aggregate credit limit to executive 
officers in Section 215.5. 

iCBA suggests also easing some of the requirements for community banks with 
CAMELS composite ratings of “1” or “2” and management ratings of not lower than "2." 

We also think that the agencies should issue a Regulation O summary chart to capture the 
limitations on loans to various types of Insiders in an easy comprehensive way, with cross 
references to Federal Reserve Regulation W. 

Conclusion 

ICBA hopes that this EGRPRA review process will be more of a success than the last one 
which failed to make any substantive changes to banking regulations. We strongly 
recommend that as part of the current EGRPRA process { I ) the agencies hold at least six 
outreach meetings to solicit the comments and testimony of community banks to the 
regulatory burden, (2) the agencies establish an EGRPRA.gov website to post the 
comments received and Hst those regulations that community banks consider the most 
burdensome, and (3) establish an “EGRPRA czar” who could resolve interagency 
disputes over the regulations. But more importantly, a strong commitment at the top is 
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needed to do whal is necessary to eliminate regulation that is outdated, unnecessary or 
unduly burdensome. Otherwise, the whole EGRPRA process will be a meaningless, 
regulatory check>the-box exercise. 

The overall regulatory burden has incieased dramatically since 2007 when the last 
EGRPRA report was issued and when the EGRPRA director, John Reich, expressed his 
concerns about the future of community banking. We encourage the regulators to conduct 
their own empirical research confirming what other studies are showing — that 
community banks are exiting the business because the regulatory burden is so severe. 

ICBA has a number of burden-reducing recommendations concerning the first two 
categories of regulations. With regard to call reports, we urge the agencies to adopt a 
streamlined call reporting system that would allow highly rated, well-capitalized 
community banks to file a short-form call report covering the first and third quarters and 
a long-form call report for the second and fourth quarters of each year. This would 
greatly reduce the call report burden. 

ICBA also recommends amendment of the Small Bank Holding Company Policy 
Statement so that bank holding companies with consolidated assets of up to $5 billion 
could benefit from it. In addition, we recommend the debi-to-equity ratio threshold under 
the Policy Statement of 1 :1 be increased to 3:1. Increasing the exemption to $5 billion 
and easing the leverage ratio would improve the ability of small local institutions to sell 
their stock locally and would allow them to more easily issue debt at the holding 
company level to support the capital needs of their banking subsidiaries. 

ICBA still hears from our members and others that FDIC policies and practices are 
inhibiting the formation of de novo institutions. We believe the process should be 
streamlined and urge the FDIC to issue a FIL to help dispel misconceptions and reaffirm 
the FDIC’s support for the formation of de novo banks. 

ICBA also supports the simplification of Regulation O and recommends that the 
requirements be eased for those community banks with high management and CAMELS 
ratings. Some of the loan limits should be reviewed and updated, and the regulators 
should issue a simplified summary of the regulation for community banks. 

ICBA appreciates the opportunity to comment on the first notice that was published by 
the banking agencies under EGRPRA to help identify those regulations in the first three 
categories of regulations that are outdated, unnecessary or unduly burdensome and to 
discuss the EGRPRA process and the regulatory burden on community banks. If you 
have any questions or would like additional information, please do not hesitate to contact 
me by email at Chris.Cole@icba.org . 

Sincerely, 

/s/ Christopher Cole 
Christopher Cole 

Executive Vice President and Senior Regulatory Counsel 
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PREPARED STATEMENT OF ED TEMPLETON 

President and CEO, SRP Federal Credit Union 

ON BEHALF OF THE NATIONAL ASSOCIATION OF FEDERAL CREDIT UNIONS 

February 12, 2015 

Introduction 

Good Morning, Chairman Shelby, Ranking Member Brown and Members of the 
Committee. My name is Ed Templeton and I am testifying today on behalf of the 
National Association of Federal Credit Unions (NAFCU). I serve as the President 
and CEO of SRP Federal Credit Union, headquartered in North Augusta, South 
Carolina. I have over 42 years of financial industry experience, including the last 
27 years as President and CEO of SRP FCU. SRP FCU is a community credit union 
serving over 104,000 members in several counties in South Carolina along the Geor- 
gia border with nearly $700 million in assets. 

I currently serve as a Director-at-large and Chairman of NAFCU’s Board of Direc- 
tors. I have served in a number of roles with the Association while on the Board, 
including as Vice-Chairman and a member of the Legislative Committee. I received 
my BBA from Augusta College, graduated from the Georgia School of Banking and 
the BAI School of Bank Administration at the University of Wisconsin. 

As you are aware, NAFCU is the only national organization exclusively rep- 
resenting the interests of the Nation’s federally chartered credit unions. NAFCU- 
member credit unions collectively account for approximately 69 percent of the assets 
of all federally chartered credit unions. NAFCU and the entire credit union commu- 
nity appreciate the opportunity to participate in today’s hearing regarding regu- 
latory relief for credit unions. 

Historically, credit unions have served a unique function in the delivery of essen- 
tial financial services to American consumers. Established by an Act of Congress in 
1934, the Federal credit union system was created, and has been recognized, as a 
way to promote thrift and to make financial services available to all Americans, 
many of whom may otherwise have limited access to financial services. Congress es- 
tablished credit unions as an alternative to banks and to meet a precise public 
need — a niche that credit unions still fill today. 

Every credit union, regardless of size, is a cooperative institution organized “for 
the purpose of promoting thrift among its members and creating a source of credit 
for provident or productive purposes.” (12 USC 1752(1)). While over 80 years have 
passed since the Eederal Credit Union Act (FCUA) was signed into law, two funda- 
mental principles regarding the operation of credit unions remain every bit as im- 
portant today as in 1934: 

• credit unions remain wholly committed to providing their members with effi- 
cient, low-cost, personal financial service; and, 

• credit unions continue to emphasize traditional cooperative values such as de- 
mocracy and volunteerism. 

These principles apply for all credit unions, regardless of their size. When com- 
pared with the Nation’s “Too Big To Eail” financial institutions, all credit unions 
are “small” institutions. It is with this fact in mind that NAFCU believes that there 
should not be artificial or arbitrary asset thresholds established for which size credit 
unions should receive regulatory relief. The challenges facing the industry impact, 
or stand to impact, all credit unions and all ultimately need relief. 

Today’s hearing is an important one and the entire credit union community appre- 
ciates the opportunity to expand on the topic of regulatory relief In my testimony 
I will cover several main points, including: 

• Increased regulatory burden and how it is impacting credit unions; 

• The importance of legitimate cost-benefit analysis at the regulatory 
agencies from the onset; 

• Understanding risk in the finaneial system and the potential of regu- 
lating eredit unions out of existence with one-size fits all regulatory so- 
lutions; 

• How Congress ean provide regulatory relief; and 

• How the regulatory agencies ean provide regulatory relief. 

I. Inereased Regulatory Burden has Impaeted Credit Unions 

Credit unions have a long track record of helping the economy grow and making 
loans when other lenders have left various markets. This was evidenced during the 
recent financial crisis when credit unions kept making auto loans, home loans, and 
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small business loans when other lenders cut back. Still, credit unions have always 
been some of the most highly regulated of all financial institutions, facing restric- 
tions on who they can serve and their ability to raise capital. 

Credit union lending continues to grow at a solid pace today, up about 18 percent 
as of June 2014, as compared to 2009. Although credit unions continue to focus on 
their members, the increasing complexity of the regulatory environment is taking 
a toll on the credit union industry. While NAFCU and its member credit unions 
take safety and soundness extremely seriously, the regulatory pendulum post-crisis 
has swung too far toward an environment of over regulation that threatens to stifle 
economic growth. As the National Credit Union Administration (NCUA) and the 
Consumer Financial Protection Bureau (CFPB) work to prevent the next financial 
crisis, even the most well intended regulations have the potential to regulate our 
industry out of business. 

During the consideration of financial reform, NAFCU was concerned about the 
possibility of over regulation of good actors such as credit unions, and this is why 
NAFCU was the only credit union trade association to oppose the CFPB having 
rulemaking authority over credit unions. Unfortunately, many of our concerns about 
the increased regulatory burdens that credit unions would face under the CFPB 
have proven true. While there may be credible arguments to be made for the exist- 
ence of a CFPB, its primary focus should be on regulating the unregulated bad ac- 
tors, not adding new regulatory burdens to good actors like credit unions that al- 
ready fall under a prudential regulator. As expected, the breadth and pace of CFPB 
rulemaking is troublesome, and the unprecedented new compliance burden placed 
on credit unions has been immense. While it is true that credit unions under $10 
billion are exempt from the examination and enforcement from the CFPB, all credit 
unions are subject to the rulemakings of the agency and they are feeling this bur- 
den. While the CFPB has the authority to exempt certain institutions, such as credit 
unions, from agency rules, they have been lax to use this authority to provide relief. 

The impact of this growing compliance burden is evident as the number of credit 
unions continues to decline, dropping by 22 percent (more than 1,700) institutions 
since 2007. A main reason for the decline is the increasing cost and complexity of 
complying with the ever-increasing onslaught of regulations. Since the 2nd quarter 
of 2010, we have lost 1,100 federally insured credit unions, 96 percent of which were 
smaller institutions below $100 million in assets. Many smaller institutions simply 
cannot keep up with the new regulatory tide and have had to merge out of business 
or be taken over. Credit unions need regulatory relief, both from Congress and their 
regulators. 

This growing demand on credit unions is demonstrated by a 2011 NAFCU survey 
of our membership that found that nearly 97 percent of respondents were spending 
more time on regulatory compliance issues than they did in 2009. A 2012 NAFCU 
survey of our membership found that 94 percent of respondents had seen their com- 
pliance burdens increase since the passage of the Dodd-Frank Act in 2010. At SRP 
FCU our compliance costs have more than doubled since 2009 and we are adding 
another compliance officer in 2015 just to keep up. Many credit unions find them- 
selves in the same situation, as a March, 2013, survey of NAFCU members found 
that nearly 27 percent had increased their full-time equivalents (FTEs) for compli- 
ance personnel in 2013, as compared to 2012. That same survey found that over 70 
percent of respondents have had noncompliance staff members take on compliance- 
related duties due to the increasing regulatory burden. This highlights the fact that 
many noncompliance staff are being forced to take time away from serving members 
to spend time on compliance issues. 

At SRP FCU we have felt the pain of these burdens as well. There are costs in- 
curred each time a rule is changed and most costs of compliance do not vary by size, 
therefore it is a greater burden on credit unions like mine. We are required to up- 
date our forms and disclosures, reprogram our data processing systems and retrain 
our staff each time there is a change, just as large institutions are. Unfortunately, 
lending regulation revisions never seem to occur all at once. If all of the changes 
were coordinated and were implemented at one time, these costs would have been 
significantly reduced and a considerable amount of our resources that were utilized 
to comply could have been used to benefit our members instead. 

If Congress and the regulators will not act to provide regulatory relief to credit 
unions, the industry may look vastly different a decade from now. 

II. Credit Unions Need Regulatory Relief 

Regulatory burden is the top challenge facing all credit unions. While smaller 
credit unions continue to disappear from the growing burden, all credit unions are 
finding the current environment challenging. Finding ways to cut-down on burden- 
some and unnecessary regulatory compliance costs is the only way for credit unions 
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to thrive and continue to provide their member-owners with basic financial services 
and the exemplary service they need and deserve. It is also a top goal of NAFCU. 

Ongoing discussions with NAFCU member credit unions led to the unveiling of 
NAFCU’s initial “Five Point Plan for Regulatory Relief’ in February, 2013, and a 
call for Congress to enact meaningful legislative reforms that would provide much 
needed assistance to our Nation’s credit unions. The need for regulatory relief is 
even stronger in 2015, which is why we are releasing an updated version of the plan 
for the 114th Congress. 

The 2015 plan calls for relief in five key areas: (1) Capital Reforms for Credit 
Unions, (2) Field of Membership Improvements for Credit Unions, (3) Reducing 
CFPB Burdens on Credit Unions, (4) Operational Improvements for Credit Unions, 
and (5) 21st Century Data Security Standards. 

Recognizing that there are a number of outdated regulations and requirements 
that no longer make sense and need to be modernized or eliminated, NAFCU also 
compiled and released a document entitled “NAFCU’S Dirty Dozen” list of regula- 
tions to remove or amend in December of 2013 that outlined 12 key regulatory 
issues credit unions face that should be eliminated or amended. While some slight 
progress was made on several of these recommendations, we have updated that list 
for 2015 to outline the “Top Ten” regulations that regulators can and should act on 
now to provide relief. This list includes: 

1. Improving the process for credit unions seeking changes to their field of mem- 
bership; 

2. Providing More Meaningful Exemptions for Small Institutions; 

3. Expanding credit union investment authority; 

4. Increasing the number of Reg D transfers allowed; 

5. Additional regulatory flexibility for credit unions that offer member business 
loans; 

6. Updating the requirement to disclose account numbers to protect the privacy 
of members; 

7. Updating advertising requirements for loan products and share accounts; 

8. Improvements to the Central Liquidity Facility (CLF); 

9. Granting of waivers by NCUA to a Federal credit union to follow a state law; 
and 

10. Updating, simplifying and making improvements to regulations governing 
check processing and fund availability. 

In my statement today, we will highlight a number of key issues where these reg- 
ulatory burdens and proposals are posing immediate threats to the ability of credit 
unions to serve their members and give them the financial products that they want 
and need. Perhaps one of the greatest challenges credit unions face is the often 
times grossly distorted time and cost estimates provided to them by the regulatory 
agencies in the proposal stages of rulemaking. As will be further discussed in my 
testimony below, regardless of whether or not the estimates are put forward in good 
faith, there continues to be a major disconnect between the regulatory agencies in 
Washington, D.C., and credit unions across the country in terms of how time con- 
suming, costly, and problematic it can be to implement various proposals. Addition- 
ally, there isn’t always a great amount of thought given to the actual operational 
aspects of many proposals including how they will interact with existing regulations 
and how they would address risk in the system without layering needless regulation 
upon needless regulation. 

III. Recent Actions to Provide Relief 

NAFCU and the entire credit union community would like to thank the Members 
of this Committee and your staffs for all of your work on the passage of H.R. 3468, 
the Credit Union Share Insurance Fund Parity Act in the 113th Congress. As you 
are aware, this legislation allows NCUA to provide pass-through share insurance 
coverage on Interest on Lawyers Trust Accounts (lOLTAs) and other similar ac- 
counts, similar to what the Federal Deposit Insurance Corporation (FDIC) provides. 
We also appreciate the passage of the American Savings Promotion Act. 

NAFCU also recognizes that there has been effort by regulators, such as NCUA 
and CFPB to provide relief via the regulatory process. While there have been some 
small steps taken, too often regulators set arbitrary asset thresholds for relief and 
don’t actually consider the risk or complexities of institutions. Regulation of the sys- 
tem should match the risk to the system. As previously noted, when compared with 
the Nation’s “Too Big To Fail” financial institutions, all credit unions are “small” 
institutions and not very complex. There should not be artificial or arbitrary asset 
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thresholds established for which size credit unions should receive regulatory relief. 
The challenges facing the industry impact, or stand to impact, all credit unions and 
all ultimately need relief. 

More needs to be done. In particular, NAFCU is also concerned that regulators 
sometimes try to frame new costly and burdensome proposals as “regulatory relief’ 
when the end result for credit unions is higher costs for little relief. One example 
is NCUA’s request for additional third-party vendor examination authority for credit 
unions which they have called “regulatory relief.” 

NAFCU does not support spending credit union resources to expand NCUA’s ex- 
amination authority into noncredit union third parties. While NCUA contends that 
examination and enforcement authority over third-party vendors will provide regu- 
latory relief for the industry, NAFCU and our members firmly believe that such au- 
thority is unnecessary and will require considerable expenditure of the agency’s re- 
sources and time. NAFCU disagrees with the assertion that third-party vendor ex- 
amination and enforcement authority will provide any significant improvement to 
credit union safety and soundness. The key to success with appropriate manage- 
ment of vendors is due diligence on behalf of the credit union. NAFCU supports 
credit unions being able to do this due diligence and NCUA already offers due dili- 
gence guidance to credit unions. Giving NCUA additional authority will require an 
additional outlay of agency resources, which will in turn necessitate higher costs to 
credit unions. 

Another prime example of a proposal NCUA has called relief, but is in fact a new 
heavy burden on the industry, is the agency’s current proposal for a risk-based cap- 
ital system for credit unions. 

rV. NCUA’s 2nd Risk-Based Capital Proposal: Still a Solution in Search of 
a Problem 

On January 15, 2015, the National Credit Union Administration (NCUA) Board, 
in a 2-1 vote, issued a revised risk-based capital proposed rule for credit unions. 
NAFCU has just begun to analyze the proposal and will be providing NCUA with 
detailed comments and concerns from our membership as part of the agency’s re- 
quest for comment before the April 27, 2015, deadline. We are encouraged to see 
that the revised version of this proposal addresses some changes sought by our 
membership. However, NAFCU maintains that this costly proposal is unnecessary 
and will ultimately unduly burden credit unions and the communities they serve. 

A Costly Experiment for Credit Unions 

NAFCU and its member credit unions remain deeply concerned about the cost of 
this proposal. NAFCU’s analysis estimates that credit unions’ capital cushions (a 
practice encouraged by NCUA’s own examiners) will suffer over a $470 million hit 
if NCUA promulgates separate risk-based capital threshold for well capitalized and 
adequately capitalized credit unions (a “two-tier” approach). Specifically, in order to 
satisfy the proposal’s “well-capitalized” thresholds, today’s credit unions would need 
to hold at least an additional $729 million. On the other hand, to satisfy the pro- 
posal’s “adequately capitalized” thresholds, today’s credit unions would need to hold 
at least an additional $260 million. Despite NCUA’s assertion that only a limited 
number of credit unions will be impacted, this proposal would force credit unions 
to hold hundreds of millions of dollars in additional reserves to achieve the same 
capital cushion levels that they currently maintain. These are funds that could oth- 
erwise be used to make loans to consumers or small businesses and aid in our Na- 
tion’s economic recovery. 

In addition, NCUA’s own direct cost estimate approximates that is will cost $3.75 
million for the agency to adjust the Call Report, update its examination systems and 
train internal staff to implement the proposed requirements. NCUA also estimates 
credit unions would incur an ongoing $1.1 million expense to complete the adjusted 
Call Report fields. NCUA’s conservative estimate states that it will only take a mea- 
ger 40 hours to completely review the 450-page proposal against a credit union’s 
current policies at a cost of over $5.1 million. We expect that the true costs will be 
much higher when credit unions have to comply. 

Impact Analysis 

NCUA estimates that 19 credit unions would be downgraded if the new risk-based 
proposal were in place today. NAFCU believes the real impact is best illustrated 
with a look at its implications during a financial downturn. Under the new proposal, 
the number of credit unions downgraded more than doubles during a downturn in 
the business cycle. Because the nature of the proposal is such that, in many cases, 
assets that would receive varying risk weights under the proposal are grouped into 
the same category on NCUA call reports, numerous assumptions must be made to 
estimate impact. 
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Under our most recent analysis, NAFCU believes 45 credit unions would have 
been downgraded during the financial crisis under this proposal. Of those 45, 41 of 
credit unions would be well-capitalized today. To have avoided downgrade, the insti- 
tutions would have had to increase capital hy $145 million, or an average $3.2 mil- 
lion per institution. As the chart on the next page demonstrates, almost all of the 
credit unions that would have been downgraded — 95 percent — are well capitalized 
or adequately capitalized today without NCUA’s risk-based capital proposal being 
needed. 


Current status of the credit unions that would 
have been downgraded in 2009 under RBC2 
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Legal Authority 

NAFCU strongly believes that NCUA lacks the statutory authority to prescribe 
a separate risk-based capital threshold for well capitalized and adequately capital- 
ized credit unions. NCUA Board Member J. Mark McWatters, the dissenting vote 
on the proposal, called NCUA’s lack of legal authority the most “fundamental issue 
presented before the Board.” The Federal Credit Union (FCU) Act expressly pro- 
vides that NCUA shall implement a risk-based net worth requirement that “take[s] 
account of any material risk against which the net worth ratio required for an in- 
sured credit union to be adequately capitalized may not provide adequate protec- 
tion.” 12 U.S.C. § 1790d(d). The FCU Act does not provide NCUA the express au- 
thority to implement a separate risk-based net worth threshold for the “well capital- 
ized” net worth category. Simply put. Congress has not expressly authorized the 
Board to adopt a two-tier risk-based net worth standard. 

Further, it has been disclosed that NCUA authorized the expenditure of $150,000 
to seek an outside legal opinion over the legality of the risk-based proposal. It is 
worth noting that NCUA continued forward with this proposal despite the neu- 
trality of the outside opinion which recognized the questionable legal standing of the 
proposal by noting only that a court “could” conclude that NCUA had the statutory 
authority to offer a two-tier system. 

Legislative Change 

Ultimately, NAFCU believes legislative changes are necessary to bring about com- 
prehensive capital reform for credit unions such as allowing credit unions to have 
access to supplemental capital sources, and making the statutory changes necessary 
to design a true risk-based capital system for credit unions that gives greater statu- 
tory flexibility in determining corresponding leverage ratio standards. 

V. Credit Unions Need Field of Membership Help 

In addition to the legislative changes needed on the capital front for credit unions, 
field of membership (FOM) rules for credit unions need to be modernized, both on 
the legislative front and by NCUA. 

NAFCU believes reasonable improvements to current field-of-membership restric- 
tions include: (1) streamlining the process for converting from one charter type to 
another; (2) updating and revising population limits in NCUA’s field of membership 
rules; and, (3) making statutory changes to make it easier for all credit unions to 
add “underserved” areas within their field of membership or continuing serving 
their current select employee groups (SEGs) when they change charters. Addition- 
ally, NAFCU believes that NCUA should have a “reverse wild card” authority where 
Federal credit unions can request a waiver from the agency that allows them to fol- 
low a State rule for credit unions if it allows them to serve their members better. 
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Charter Conversions 

NAFCU continues to hear from our members that NCUA’s Rules and Regulations 
governing charter conversions for credit unions that seek to convert from one type 
of Federal charter to another are unnecessarily cumbersome. We ask that NCUA 
review its rules on conversions and initiate a rulemaking for changes, with par- 
ticular focus on conversions to a community charter. 

NAFCU and our members strongly oppose the agency’s chartering rule that pre- 
vents a single- or multi-associational chartered Federal credit union (FCU) from 
continuing to serve its existing field of membership when it converts to a community 
charter, unless the field of membership is entirely within the new community. The 
effect of this limitation has been that FCUs are dissuaded from offering their serv- 
ices to more people, a result that we do not believe is desirable. 

Definition of “Rural District” 

Under NCUA’s Rules and Regulations, a “rural district” is defined as (1) a district 
that has well-defined, contiguous geographic boundaries; (2) more than 50 percent 
of the district’s population resides in census blocks or other geographic areas that 
are designated as rural by the United States Census Bureau; and (3) does not ex- 
ceed certain other population thresholds. The district’s population cannot exceed ei- 
ther (a) the greater of 250,000 or 3 percent of the population of the State in which 
the majority of the district is located, or (b) if the district has well-defined contig- 
uous geographic boundaries, it does not have a population density in excess of 100 
people per square mile, and the total population of the district does not exceed the 
greater of 250,000 or 3 percent of the population of the State in which the majority 
of the district is located. 

The current definition of “rural district” was revised in February, 2013. As 
NAFCU has expressed many times to NCUA, it is important that the definition not 
be overly restrictive and consequently deprive many Americans the opportunity to 
receive high quality financial services from a credit union. 

While NAFCU welcomed NCUA’s efforts to enable more credit unions to obtain 
a community charter under the “rural district” designation, we continue to hear 
from our members that the final rule has had only a limited effect. We urge the 
agency to reconsider the definition of “rural district” so as to provide greater flexi- 
bility for credit unions that would like to serve rural areas of our Nation. A more 
flexible definition of “rural district” would increase credit availability to those who 
might otherwise not have ready access to financial services. 

NAFCU notes that under the “three percent option” only those credit unions that 
seek to serve in rural areas in the 13 most populated States in the country have 
been affected by the final rule. Those credit unions that would like to serve persons 
who live in rural areas in the remaining 37 States and U.S. Territories remain sub- 
ject to an arbitrary 250,000 population limit. 

NAFCU is also concerned with the final rule’s 250,000 population limit. In prior 
communications with the agency, we urged NCUA to, at the very least increase this 
limit to the pre-2010 level of 500,000, which was reduced without explanation. With 
the 2010 changes, the agency effectively decided that a “rural district” is actually 
60 percent smaller in population than it previously thought. This fact, in and of 
itself, is troubling. NAFCU believes the 250,000 limit is arbitrary and does not pass 
even a cursory review of our Nation’s makeup. We urge the agency to reconsider 
this threshold. 

Further, NAFCU believes NCUA should either remove or greatly increase the 100 
person per square mile limit, as this population density threshold is far too low. 
NAFCU does not believe a person-per-square mile limitation should be part of the 
analysis for determining whether a credit union should be granted a community 
charter with “rural district” designation. 

Statutory Changes are Needed 

Congress can provide FOM relief by removing outdated restrictions that credit 
unions face such as expanding the criteria for defining “urban” and “rural” and al- 
lowing voluntary mergers involving multiple common bond credit unions and allow- 
ing credit unions that convert to community charters to retain their current select 
employee groups (SEGs). 

Furthermore, Congress should clarify that all credit unions, regardless of charter 
type, should be allowed to add underserved areas to their field of membership. This 
is an important issue for SRP FCU, as our membership includes Allendale and 
Barnwell counties which are some of the most rural in South Carolina. They are 
also some of the poorest, with large percentages living below the poverty level. SRP 
FCU has a strong presence in these counties, with a significant amount of the adult 
populations in those counties being members. We would like to take our success in 
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these counties and help other underserved communities. However, as a community 
charter, we cannot add underserved areas to our field of membership. 

VI. Regulators Must Be Held Aecountable for Cost and Compliance Burden 
Estimates 

Cost and time burden estimates issued by regulators such as NCUA and CFPB 
are often grossly understated. Unfortunately, there often is never any effort to go 
back and review these estimates for accuracy once a proposal is final. We believe 
Congress should require periodic reviews of “actual” regulatory burdens of finalized 
rules and ensure agencies remove or amend those rules that vastly underestimated 
the compliance burden. A March, 2013, survey of NAFCU’s membership found that 
over 55 percent of credit unions believe compliance cost estimates from NCUA and 
the CFPB are lower than they are when the credit union actual has to implement 
the proposal. 

We believe Congress should use their oversight authority to require regulators to 
provide specific details on how they determined their assumptions in their cost esti- 
mates when submitting those estimates to 0MB and publishing them in proposed 
rules. It is important that regulators be held to a standard that recognizes burden 
at a financial institution goes well beyond additional recordkeeping. At SEP FCU, 
we spend approximately 116 employee hours to fill out one NCUA Call Report. 
NCUA’s 2014 submission to 0MB estimates the time to complete the Call Report 
to be 6.6 hours per reporting cycle. Something is amiss. That’s 109 hours of regu- 
latory burden that are not being recognized on just one form. With the requirements 
of the new proposed risk-based capital proposal, this burden is likely to get worse. 
More needs to be done to force regulators to justify that the benefits of a proposal 
outweigh its costs. 

VII. Revisiting Legislation from the 113th Congress to Provide Relief 

There were a number of measures introduced in either the House or Senate in 
the 113th Congress to provide credit unions with regulatory relief. Unfortunately, 
many of these measures stalled at various points in the legislative process. Still, we 
hope that these measures gain traction in the 114th Congress: 

Regulatory Relief for Credit Unions Act of 2013 

The Regulatory Relief for Credit Unions Act of 2013 (H.R. 2572) reflected several 
provisions important to NAFCU. The legislation would: 

• establish a risk-based capital system for credit unions; 

• allow NCUA to grant Federal credit unions a waiver to follow a State rule in- 
stead of a Federal one in certain situations; 

• authorize NCUA to step in where appropriate to modify a CFPB rule affecting 
credit unions; 

• require that NCUA and CFPB revisit cost/benefit analyses of rules after 3 years 
so they have a true sense of the compliance costs for credit unions; 

• require NCUA to conduct a study of the Central Liquidity Facility and make 
legislative recommendations for its modernization; 

• give credit unions better control over their investment decisions and portfolio 
risk. 

Member Business Lending Improvements 

Senators Mark Udall and Rand Paul introduced S. 968, the Small Business Lend- 
ing Enhancement Act of 2013, and Representatives Royce and McCarthy introduced 
H.R. 688, the Credit Union Small Business Jobs Creation Act. Both bills would raise 
the arbitrary cap on credit union member business loans from 12.25 percent to 27.5 
percent of total assets for credit unions meeting strict eligibility requirements. 

Additionally, NAFCU supported legislation (H.R. 4226) to exclude loans made to 
non-owner occupied 1- to 4-family dwelling from the definition of a member business 
loan and legislation (H.R. 5061) to exempt loans made to our Nation’s veterans from 
the definition of a member business loan. 

Furthermore, NAFCU also supports exempting from the member business lending 
cap loans made to nonprofit religious organizations, businesses with fewer than 20 
employees, and businesses in “underserved areas.” 

Supplemental Capital for Credit Unions 

Allowing eligible credit unions access to supplemental capital, in addition to re- 
tained earning sources, will help ensure healthy credit unions can achieve manage- 
able asset growth and continue to serve their member-owners efficiently as the 
country recovers from the financial crisis. 
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During the last Congress Representatives King and Sherman introduced H.R. 
719, the Capital Access for Small Businesses and Jobs Act, a bill that would author- 
ize NCUA to allow Federal credit unions to receive payments on uninsured, 
nonshare capital accounts, provided the accounts do not alter the cooperative nature 
of the credit union. The need for supplemental capital is even greater today as the 
NCUA pushes ahead with their stringent risk-based capital proposal. 

Reforms to the definition of “Points and Fees” 

Senators Manchin, Johanns, Toomey, Kirk, Stabenow and Levin introduced S. 
1677, The Mortgage Choice Act, a bipartisan bill that would exclude affiliated title 
charges from the “points and fees” definition, and clarify that escrow charges should 
be excluded from any calculation of “points and fees.” These important changes 
would greatly improve the definition of “points and fees” used to determine whether 
a loan meets the QM test, and would ensure that those with low and moderate 
means would continue to be able to obtain their mortgages from their credit union 
at a reasonable price. We appreciate the leadership of the sponsors of this legisla- 
tion and urge the Senate to advance this issue as soon as possible. Similar legisla- 
tion (H.R. 685) was just reintroduced in the House last week. 

Privacy Notices 

Earlier this week Senators Moran and Heitkamp reintroduced bipartisan legisla- 
tion (S. 423) that would remove the requirement that financial institutions send re- 
dundant paper annual privacy notices if they do not share information and their 
policies have not changed, provided that they remain accessible elsewhere. These 
duplicative notices are costly for the financial institution and often confusing for the 
consumer as well. In the 113th Congress, this legislation had over 70 cosponsors in 
the Senate. We appreciate the continued leadership on this important issue. Similar 
legislation has been introduced in the House this Congress as H.R. 601. 

Examination Fairness 

Credit unions face more examiner scrutiny than ever, as the examination cycles 
for credit unions have gone from 18 months to 12 months since the onset of the fi- 
nancial crisis even though credit union financial conditions continue to improve. Ad- 
ditional exams mean additional staff time and resources to prepare and respond to 
examiner needs. NAFCU has concerns about the continued use of Documents of Res- 
olution (DOR) when they are not necessary or are used in place of open and honest 
conversations about examiner concerns. A survey of NAFCU members last year 
found that nearly 40 percent of credit unions that received DORs during their last 
exam felt it was unjustified and nearly 15 percent of credit unions said their exam- 
iners appeared less competent than in the past. NAFCU supports effective exams 
that are focused on safety and soundness and flow out of clear regulatory directives 
and later in my testimony we will outline areas where we think NCUA can do more. 

NAFCU strongly supported legislation introduced (S. 727) by Senators Manchin 
and Moran last Congress that would have helped to ensure timeliness, clear guid- 
ance and an independent appeal process free of examiner retaliation. Identical legis- 
lation (H.R. 1553) was introduced in the House and NAFCU is hopeful that both 
chambers take this issue up during the 114th Congress. 

Relief From the Consumer Financial Protection Bureau 

NAFCU has consistently supported measures in both chambers to bring greater 
accountability and transparency to the Consumer Financial Protection Bureau 
(CFPB) including replacing the director with a board akin to other Federal financial 
regulators, bringing the CFPB under the congressional appropriations process, and 
giving the Financial Stability Oversight Council additional tools to challenge CFPB 
rulemaking. NAFCU appreciates the leadership of Senators Fischer, Scott, Barrasso, 
Chambliss, Collins, Inhofe, Johnson and Roberts for spearheading these efforts. 

Additionally, we appreciate the work of Senators Toomey and Donnelly for intro- 
ducing S. 2732, the CFPB Examination and Reporting Threshold Act, to address the 
arbitrary $10 billion threshold for examination of depository institutions by the 
CFPB. NAFCU believes that all credit unions, as good actors during the financial 
crisis, should be exempt from being subject to the CFPB and would support adding 
language to the legislation exempting all credit unions in place of the proposed $60 
billion threshold. 

Relief From Operation Choke Point 

The Operation Choke Point initiative was launched in an effort to fight consumer 
fraud by denying fraudulent businesses access to banking services and holding fi- 
nancial institutions and third-party processors accountable if they continue to serve 
a client operating in a fraudulent manner. NAFCU, with many others in the finan- 
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cial services industry, has noted concerns that this program “could seriously deter 
the natural growth and development of e-commerce and stifle future economic 
growth.” 

In the House, Representative Leutkemeyer introduced H.R. 4986, the End Oper- 
ation Choke Point Act, a bill that would create a legal safe harbor for financial insti- 
tutions, including credit unions that meet qualifying criteria. Luetkemeyer also in- 
troduced H.R. 5758, the Financial Institution Customer Protection Act, a bill that 
would rein in the Justice Department’s “Operation Choke Point” initiative by re- 
stricting its ability to order the termination of accounts in financial institutions by 
requiring Federal banking regulators, to provide material reason beyond 
reputational risk for ordering a financial institutions to terminate a banking rela- 
tionship. It would also require regulators to put any order to terminate a customer’s 
account into writing. The latter bill was reintroduced last week in substantially 
similar form and under the same title as H.R. 766. 

Helping Expand Lending Practices in Rural Communities Act 

Introduced by Leader McConnell (S. 1916), this bill would be helpful to small 
creditors, including credit unions, as they deal with the CFPB’s definition “rural 
area” particularly as it relates to the ability-to-repay rule. Representative Andy 
Barr (H.R. 2672) had a similar bill in the House and NAFCU hopes these bicameral 
efforts continue this Congress. As I outline in my testimony below, NAFCU also has 
concerns with how NCUA defines “rural.” 

Community Bank Mortgage Servicing Asset Capital Requirements Study Act 

Introduced by Representatives Luetkemeyer and Perlmutter as H.R. 4042 in the 
last Congress, this bill would delay the implementation of Basel III regulations on 
mortgage servicing assets until an impact study is conducted and alternatives are 
explored. Given the circumstances credit unions find themselves in with the risk- 
based capital proposal, NAFCU believes this is an appropriate vehicle to include a 
similar analysis be done by the NCUA pertaining to their risk-based capital pro- 
posal. 

SAFE Act Confidentiality and Privilege Enhancement Act 

Introduced by Chairman Capito as H.R. 4626 in the House last Congress, the bill 
would clarify the confidentiality of information shared between State and Federal 
financial service regulators under the S.A.F.E. Mortgage Licensing Act. This com- 
monsense technical fix is welcomed by credit unions as it applies to the Nationwide 
Mortgage Licensing System & Registry established as an oversight mechanism to 
collect information from Mortgage Loan Originators. Senator Capito just reintro- 
duced this last week and we applaud her efforts. 

VIII. Areas Where Regulators Can Provide Relief to Credit Unions 

While my testimony has outlined important issues impacting credit unions and 
highlighted steps that Congress can take to help, there are additional steps that the 
NCUA, CFPB, FHFA, the Federal Reserve and others can currently take to provide 
relief without congressional action and we would encourage them to do so. 

NCUA 

We are pleased that the National Credit Union Administration has been willing 
to take some small steps recently to provide credit unions relief. A prime example 
of this is the agency’s proposed fixed-asset rule. This is a topic that was previously 
on NAFCU’s “Dirty Dozen” and we are hopeful that the agency will continue moving 
forward and finalize this proposal. 

We are also glad to see NCUA’s voluntary participation in review of its regula- 
tions pursuant to the Economic Growth and Regulatory Paperwork Reduction Act of 
1996 (EGRPRA). This review provides an important opportunity for credit unions 
to voice their concerns about outdated, unnecessary or unduly burdensome require- 
ments of NCUA’s Rules and Regulations. 

While these small steps by NCUA are positive, NAFCU believes that a big part 
of the problem is the cumulative impact of numerous regulations. While NCUA is 
not required to follow the President’s Executive Order 13563 — Improving Regulation 
and Regulatory Review, we believe that the agency should adhere to the spirit of 
it during the rulemaking process, such as taking into account the costs of cumu- 
lative costs of its regulations on the credit union industry. As noted earlier, NAFCU 
believes all credit unions need relief and regulators such as NCUA should not solely 
rely on an arbitrary asset-size threshold when providing relief. 

While my testimony has already outlined key areas such as field of membership, 
risk-based capital and compliance burden estimates, there are a number of areas 
where we would like to see NCUA action to provide relief. 
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Member Business Lending 

A major area where we think NCUA can use its authority to provide relief is with 
member business lending. The Member Business Lending (MBL) regulation, as 
NAFCU and our members have consistently maintained, is far too restrictive and 
cumbersome. 

As NAFCU outlined in both its March 6, 2014, letter to NCUA Board and our 
“Top Ten” list of regulations to eliminate or amend, there are several aspects of the 
MBL requirements which should be improved, including: changes to the waiver re- 
quirements and waiver process to make it more efficient and easier to obtain indi- 
vidual and blanket waivers; expanding opportunities to obtain waivers; and remov- 
ing the 5 year relationship requirement to obtain a personal guarantee waiver. Ad- 
ditionally, NCUA should use its authority granted in the FCU Act to provide an ex- 
ception to the limitations on member business loans (the MBL cap) for those credit 
unions that have a history of making MBLs to their members for a period of time. 

Section 1757a of the FCU Act contains the limitations on MBLs. Under Part 723 
of NCUA’s Rules and Regulations, the aggregate MBL limit for a credit union is lim- 
ited to the lesser of 1.75 times the credit union’s net worth or 12.25 percent of the 
credit union’s total assets. However, the FCU Act also contains exceptions to the 
MBL cap. In particular, it provides exception authority from the MBL cap for “an 
insured credit union chartered for the purpose of making, or that has a history of 
primarily making, member business loans to its members, as determined by the 
Board.” See, 12 U.S.C. § 1757a(b)(l). 

Traditionally, this provision in § 1757a has been construed narrowly by NCUA. 
Section 723.17(c) of NCUA’s Rules and Regulations currently defines credit unions 
that have a history of primarily making member business loans as credit unions 
that have either 25 percent of their outstanding loans in member business loans or 
member business loans comprise the largest portion of their loan portfolios, as evi- 
denced by any Call Report or other document filed between 1995 and 1998. NAFCU 
continues to hear from our members that this definition is overly restrictive and 
often prevents them from extending sound loans to their small business members, 
many of whom have been abandoned by other financial institutions due to their 
smaller size. 

NAFCU has urged NCUA to take a broader interpretation of the history of pri- 
marily making MBLs provision of the FCU Act. This can be done by NCUA utilizing 
its statutory authority to create an exception from the MBL cap for all credit unions 
that have a history of making MBLs for an extended period of time. NAFCU and 
our members believe that a credit union that has had a successful MBL program 
in place for a period of 5 years or greater would be a reasonable basis to satisfy 
this statutory authority. 

NCUA has explained that the current definition “focuses on a credit union’s his- 
torical behavior during the years leading up to the enactment of the Credit Union 
Membership Access Act (CUMAA).” NAFCU and our members believe this focus is 
unnecessarily restrictive, and we have urged the agency to expand the scope of the 
definition. NAFCU contends that it would be more appropriate for NCUA to con- 
sider a credit union’s history of making MBLs in general, rather than restricting 
its focus solely to a credit union’s behavior from 1995 through 1998. In particular, 
we believe the agency should define credit unions that have had a successful MBL 
program in place for at least 5 years as having a “history of primarily making 
MBLs.” NAFCU has encouraged the NCUA Board to set this standard and make 
the exception available to all credit unions. 

NCUA expanding the opportunities for credit unions to obtain waivers is another 
area where they could help. In February 2013, NCUA issued supervisory letter 13- 
01 to credit unions attempting to shed light on the criteria and processes for obtain- 
ing MBL waivers. While this guidance was useful to credit unions, NAFCU con- 
tinues to hear from its members that the waiver process is complicated, slow mov- 
ing, and inefficient. As a result, many credit unions have been unable to extend 
sound loans to their small business members, loans which may have been lost to 
competitors, or worse, never extended at all. 

While waivers should not be used so frequently that they are the norm, the proc- 
ess to obtain one should not be so excessively difficult as to prevent credit unions 
from serving their membership effectively. Healthy, well-run credit unions with 
risk-focused MBL programs that maintain appropriate policies and procedures and 
that perform adequate due diligence on their member borrowers should be able to 
apply for and obtain blanket waivers which would help their membership. 

Furthermore, the MBL regulations should be amended to expand a credit union’s 
ability to obtain an individual or blanket waiver. Credit unions, because of their 
fundamental nature, are in a great position to extend credit to small businesses 
which will help fuel our Nation’s economic recovery. Expansion of the waiver capa- 
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bilities would enable well run credit unions to extend loans to their small business 
members. 

As noted above, the FCU Act contains the limitations on and exceptions to MBLs. 
However, the FCU Act does not prescribe limitations on the waivers that NCUA can 
put in place with regard to the regulations it imposes for MBLs that are not statu- 
tory requirements. 

Section 723.10 of NCUA’s Rules and Regulations contains an enumerated list of 
MBL-related requirements for which a credit union can apply for a waiver. NAFCU 
believes that this enumerated list of available waivers should be replaced with a 
more flexible waiver provision that would allow a credit union to apply for, and ob- 
tain, a waiver from a nonstatutorily required MBL regulatory requirement. The use 
of an enumerated list necessarily restricts a credit union from obtaining a waiver 
of a requirement which is not listed, even where such a waiver would not pose a 
safety and soundness concern to the credit union. NAFCU encourages NCUA to 
amend Section 723.10 to provide a more flexible waiver provision. 

NCUA could issue appropriate guidance for the types of waivers that a credit 
union could obtain using a more flexible standard, which could include enumerated 
lists and appropriate examples. Section 723.11 of NCUA’s Rules and Regulations 
contains the procedural requirements for a credit union to obtain a waiver, and it 
requires a credit union to submit a waiver request accompanied by a great deal of 
information related to the credit union’s member business loan program. Under a 
more flexible provision, and taking into account safety and soundness consider- 
ations, NCUA should be able to determine from the information required to be pro- 
vided pursuant to Section 723.11 whether a waiver is appropriate for a credit union. 
This approach would enhance a credit union’s ability to provide MBLs to its mem- 
bers without compromising the safety and soundness of the credit union. 

Budget Transparency 

NCUA is funded by the credit unions it supervises. Each year, credit unions are 
assessed a different operating fee based on asset size. NCUA then pools the monies 
it receives from credit unions and uses those funds to create and manage an exam- 
ination program. The monies that NCUA collects, however, have significantly in- 
creased over the past 6 years to cover a $109.7 million increase in the agency’s 
budget during that period. 

NAFCU supports the agency’s efforts to accurately calculate the appropriate over- 
head transfer rate and urges NCUA to maintain a rate that is equitable to FCUs 
given they are funding the remaining agency expenses through operating fees. 
NAFCU encourages NCUA to continue to look for ways to decrease costs in order 
to reduce fees FCUs pay to the agency. In connection with this, NAFCU believes 
that credit unions deserve clearer disclosures of how the fees they pay the agency 
are managed. 

As NAFCU has stated in previous communications to the agency, NCUA is 
charged by Congress to oversee and manage the National Credit Union Share Insur- 
ance Fund (NCUSIF), the Temporary Corporate Credit Union Stabilization Fund, 
the Central Liquidity Fund, and its annual operating budget. These funds are com- 
prised of monies paid by credit unions. NCUA is charged with protecting these 
funds and using its operating budget to advance the safety and soundness of credit 
unions. 

Because these funds are fully supported by credit union assets, NAFCU and our 
members strongly believe that credit unions are entitled to know how each fund is 
being managed. Currently, NCUA publicly releases general financial statements and 
aggregated balance sheets for each fund. However, the agency does not provide non- 
aggregated breakdowns of the components that go into the expenditures from the 
funds, such as the overhead transfer rate. Although NCUA releases a plethora of 
public information on the general financial condition of the funds, NAFCU urges the 
agency to fully disclose the amounts disbursed and allocated for each fund. For ex- 
ample, NAFCU and our members believe that NCUA should be transparent about 
how the monies transferred from the NCUSIF through the overhead transfer rate 
are allocated to the NCUA Operating Budget. 

NCUA Board Member McWatters has urged greater transparency in NCUA’s 
budget process, including an industry hearing on the budget. He has also outlined 
a series of recommendations for the agency to take to provide great budget trans- 
parency: 

1. Additional detail regarding each of the following expenditures: Employee Pay 
and Benefits, Travel, Rent/CommunicationsAJtilities, Administrative, and Con- 
tracted Services; 
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2. A detailed analysis of how NCUA may reduce the expenditures noted in item 
1 above; 

3. The submission of the methodology employed by NCUA in calculating the OTR 
for public comment, and a detailed description of the methodology adopted by 
NCUA following a thoughtful analysis of the comments received; 

4. A detailed analysis of expenditures among NCUA, the National Credit Union 
Share Insurance Fund, the Temporary Corporate Credit Union Stabilization 
Fund, and the Central Liquidity Facility; 

5. A detailed analysis of why NCUA’s budget has increased by over 50-percent 
in the past 5 years, as well as a year-by-year analysis of all such increases; 

6. A detailed analysis of all cost savings programs implemented by NCUA over 
the past 5 years; 

7. A detailed analysis of all expenditures incurred by NCUA to support the Fi- 
nancial Stability Oversight Council (FSOC); 

8. A detailed analysis of all expenditures incurred by NCUA in implementing the 
Sensitive Compartmented Information Facility (SCiF); 

9. A detailed analysis of all expenditures that NCUA anticipates to incur with re- 
spect to the proposed risk based net worth rule, as well as all other proposed 
rules; 

10. A formal cost-benefit analysis with respect to each rule or regulation proposed 
by NCUA, as well as a detailed description of the methodology employed by 
NCUA in conducting such analysis; and 

11. A detailed reconciliation of how NCUA plans to allocate budget expenditures 
to achieve its strategic goals. 

Many of these recommendations align with NAFCU’s concerns and we would urge 
the Committee to call on the agency to implement these recommendations. 

Advertising 

Another area where NCUA could provide relief would be to amend its Rules and 
Regulations to accommodate for the rise of social media and mobile banking. Regu- 
lations governing advertising, such as 12 CFR 740.5, for example, contain require- 
ments that are impossible to apply to social media and mobile banking, especially 
mediums that are interactive. A survey earlier this year of NAFCU members found 
that nearly one-in-four have a hard time advertising online or on mobile devices be- 
cause of these rules. We believe these rules should be amended with the use of so- 
cial media and mobile banking in mind to include more flexibility as opposed to the 
rigidity of the current rules. Credit unions have fared very well in safely adopting 
the use of such technology, and they take actions necessary to ensure their policies 
and procedures provide oversight and controls with regard to the risk associated by 
social media activities. A modernization of these rules by NCUA would clear up am- 
biguity and help credit unions use new technologies to better meet the needs of their 
members. 

Examination Issues 

While I have already outlined our support for the Financial Institutions Examina- 
tion Fairness and Reform Act that was introduced in the last Congress, NAFCU be- 
lieves that NCUA could take action now to vastly improve the examination process 
for credit unions. 

NAFCU supports effective exams that are focused on safety and soundness and 
flow out of clear regulatory directives. However, the examination process, by its very 
nature, can be inconsistent. Regulatory agencies in Washington try to interpret the 
will of Congress, examiners in the field try to interpret the will of their agency, and 
financial institutions often become caught in the middle as they try to interpret all 
three as they run their institution. Unfortunately, the messages are not always con- 
sistent. 

Exam Modernization 

As part of its Regulatory Modernization Initiative, NCUA recently issued its Let- 
ter to Credit Unions (Letter No. 13-CU-09). It streamlined the examination report 
and clarifies for credit unions the difference between a Document of Resolution 
(DOR) and an Examiner’s Findings Report. Full implementation of these new docu- 
ments began with exams that started on or after January 1, 2014. 

NAFCU has concerns about the continued use of Documents of Resolution (DOR) 
when they are not necessary or are used in place of open and honest conversations 
about examiner concerns. Examiner Findings Reports should be used in place of 
DORs for less urgent issues. That would allow management may use its own discre- 
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tion to determine the timeframe and approach for correcting those less urgent prob- 
lems. 

Finally, NAFCU believes NCUA should update its exam manual and provide cred- 
it unions with the updates so that they may better understand the examination 
process. 

Consistency 

One of the most troublesome complaints we hear is that NCUA examinations con- 
tinue to apply regulations inconsistently. While we fully recognize that examiners 
must have a certain degree of discretion, as we have previously communicated to 
the agency, inconsistent examinations and application of regulations create unneces- 
sary confusion and are costly. 

Additionally, regulators should ensure that their regulations are consistently ap- 
plied from one examiner to another. Inconsistent application of laws and regulations 
among examiners increases uncertainty. This increased uncertainty adds another 
unnecessary layer of difficulty for credit unions to maintain the highest levels of 
compliance. 

More importantly, it is also unclear how an examiner will evaluate compliance. 
In addition to actual regulations, NCUA also routinely provides “guidance” in any 
one of a number of different forms. Some examiners treat the guidance as just that; 
a tool to be used for credit unions to comply with regulations or implement best 
practices. Some examiners, however, treat the “guidance” as if it were part of the 
regulation itself, and consider failure to comply with the guidance as something 
roughly equal to failing to comply with the regulation. More should be done to en- 
sure that all examiners treat both regulations and guidance consistently and for the 
purpose each was issued. 

Unfortunately, if examinations are not conducted consistently, compliance with 
the ever-growing number of regulations will be ever more difficult. As a significant 
percent of examiners are new and with a large number retiring, NCUA will no 
doubt be continuing to hire new examiners. Thus, we believe that this is a critical 
juncture, as well as a great opportunity, for the agency to appropriately train and 
educate examiners so that examinations are conducted consistently. With this goal 
in mind, NCUA should take any and all measures it deems appropriate to achieve 
this goal. 

Examination Appeal Process 

NAFCU understands that some of our concerns cannot be addressed by regu- 
lators. Generally, NCUA and its examiners do a satisfactory job, but every inconsist- 
ency that forces credit unions to divert more resources to compliance reduces their 
ability to better serve their members. This ultimately translates to lower interest 
rates on savings, higher interest rates on loans, and in some cases, the inability to 
extend credit to a member that would receive credit otherwise. 

NAFCU urges reforms to establish an appeals process that should provide an op- 
portunity to identify inconsistencies and serve as a quality assurance check. The ex- 
isting appeal process does not promote either. Under the existing process, if an ex- 
aminer makes a determination to take action against the credit union, the credit 
union must first address the issues with the examiner. The second step is to contact 
the supervisory examiner, who evaluates the facts and reviews the analysis. If the 
issue is still not resolved, the credit union may send a letter to the regional director. 
After the previous steps have been taken, a credit union may then appeal to the 
NCUA Board for review of the decisions below. 

The appeal process has a number of inherent flaws, not the least of which is the 
exclusion (in most instances) of a review by an independent third-party at any level 
of the process. Under these circumstances it is almost impossible to avoid conflicts 
of interest and approach each situation objectively. 

CFPB 

We would also like to acknowledge efforts by the CFPB to provide relief, such as 
seeking to act on the privacy notice issue in the absence of any final congressional 
action and efforts to revisit some of the concerns raised about points and fees under 
the new QM rule. While we believe that legislative action is still necessary in both 
regards, the Bureau deserves credit for taking steps in the absence of Congressional 
action. Still, NAFCU has consistently maintained that the tidal wave of the Bu- 
reau’s new regulations, taken individually, and more so in their cumulative effect, 
have significantly altered the lending market in unintended ways. In particular, the 
ability-to-repay, qualified mortgage, and mortgage servicing rules have required 
credit unions of various sizes and complexities to make major investments, and 
incur significant expenses. Taken all together, these regulations have made credit 
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unions rework nearly every aspect of their mortgage origination and servicing oper- 
ations. 

Exemption Authority 

One area where the CFPB could he the most helpful to credit unions would be 
to use its legal authority to exempt credit unions from various rulemakings. Given 
the unique member-owner nature of credit unions and the fact that credit unions 
did not participate in many of the questionable practices that led to the financial 
crisis and the creation of the CFPB, subjecting credit unions to rules aimed at large 
bad actors only hampers their ability to serve their members. While the rules of the 
CFPB may be well-intentioned, many credit unions do not have the economies of 
scale that large for-profit institutions have and may opt to end a product line or 
service rather than face the hurdles of complying with new regulation. While the 
CFPB has taken steps, such as their small creditor exemption, more needs to be 
done to exempt all credit unions. 

Credit unions are also further hampered by the fact that the CFPB does not have 
one consistent definition of “small entities” from rule to rule. We are pleased that 
the CFPB makes an effort to meet its obligations under the Small Business Regu- 
latory Enforcement Fairness Act (SBREFA). However, we believe that the Bureau 
must do more to address the concerns of smaller financial institutions in its final 
rulemaking, so that new rules do not unduly burden credit unions. 

Under SBREFA, the CFPB is required to consider three specific factors during the 
rulemaking process. First, the agency is to consider “any projected increase in the 
cost of credit for small entities.” Second, the CFPB is required to examine “signifi- 
cant alternatives to the proposed rule which accomplish the stated objective of appli- 
cable statutes and which minimize any increase in the cost of credit for small enti- 
ties.” Third, the CFPB is to consider the “advice and recommendations” from small 
entities. 5 U.S.C. § 603(d). This directive serves an important function. When Con- 
gress passed the Dodd-Frank Act, it expected the newly established CFPB to be a 
proactive regulatory body. NAFCU believes the decision to subject the CFPB to 
SBREFA was a conscious decision to help ensure that regulations, promulgated with 
large entities in mind, do not disproportionately impact small financial institutions 
that were not responsible for the financial crisis. 

Regulation E 

As NAFCU outlined in our “Top Ten” list of regulations to eliminate or amend 
in order to better serve credit union customers, the requirement to disclose account 
numbers on periodic statements should be amended in order to protect the privacy 
and security of consumers. Under Regulation E, credit unions are currently required 
to list a member’s full account number on every periodic statement sent to the mem- 
ber for their share accounts. Placing both the consumer’s full name and full account 
number on the same document puts a consumer at great risk for possible fraud or 
identity theft. 

NAFCU has encouraged the CFPB to amend Regulation E § 205.9(b)(2) to allow 
financial institutions to truncate account numbers on periodic statements. This 
modification is consistent with 12 C.F.R. § 205.9(a)(4), which allows for truncated 
account numbers to be used on a receipt for an electronic fund transfer at an elec- 
tronic terminal. This change is also consistent with § 605(g) of the Fair Credit Re- 
porting Act that states, “no person that accepts credit cards or debit cards for the 
transaction of business shall print more than the last 5 digits of the card number 
or the expiration date upon any receipt.” NAFCU believes that by adopting this 
change, the CFPB will allow financial institutions to better protect the security and 
confidentiality of consumer information. 

Compromised accounts are not only dangerous for consumers, but can be ex- 
tremely costly for credit unions. In the past year alone data breaches have cost the 
credit union industry millions of dollars. According to feedback from our member 
credit unions, in 2013 each credit union on average experienced $152,000 in loses 
related to data breaches. The majority of these costs were related to fraud losses, 
investigations, reissuing cards, and monitoring member accounts. As the recent 
high-profile data breaches at some of our Nation’s largest retailers have highlighted, 
criminals are willing to go to great extremes to obtain consumer’s sensitive financial 
information. Credit unions understand the importance of steadfastly protecting their 
member’s confidential account information, which is why we strongly suggest this 
regulatory update. 

Until Congress passes new legislation to ensure other third parties, such as mer- 
chants, who have access to consumer’s financial information, have effective safe- 
guards in place to protect consumer information, the CFPB should consider this 
minor modification to Regulation E. This change would go a long way in keeping 
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sensitive financial information out of the hands of criminals and reduce the increas- 
ing fraud costs borne by credit unions and other financial institutions. 

Remittances 

The Dodd-Frank Act added new requirements involving remittance transfers 
under the Electronic Fund Transfer Act (EFTA) and directed the CFPB to issue 
final rules amending Regulation E to reflect these additions. Under this mandate, 
the Bureau, released a series of final rules concerning remittances, all of which be- 
came effective on October 28, 2013. 

In February 2012, the CFPB issued its first set of final rules on remittances. 
These rules required, among other things, remittance service providers, including 
credit unions, to provide a pre-payment disclosure to a sender containing detailed 
information about the transfer requested by the sender, and a written receipt on 
completion of the payment. Following the release of the February 2012, final rule, 
the CFPB issued on August 20, 2012, a supplemental final that provided a safe har- 
bor for determining whether a credit union is subject to the remittance transfer reg- 
ulations. Specifically, a credit union that conducts 100 or fewer remittances in the 
previous and current calendar years would not be subject to the rules. 

In May 2013, the Bureau modified the final rules previously issued in 2012, to 
address substantive issues on international remittance transfers. This final rule 
eliminated the requirement to disclose certain third-party fees and teixes not im- 
posed by the remittance transfer provider and established new disclaimers related 
to the fees and taxes for which the servicer was no longer required to disclose. 
Under the rule, providers may choose, however, to provide an estimate of the fees 
and taxes they no longer must disclose. In addition, the rule created two new excep- 
tions to the definition of error: situations in which the amount disclosed differs from 
the amount received due to imposition of certain taxes and fees, and situations in 
which the sender provided the provider with incorrect or incomplete information. 

NAFCU opposed the transaction size-based threshold for the final rule’s safe har- 
bor. The CFPB relied on an institution size-based threshold, rather than a trans- 
action size-based threshold, in its recently released mortgage rules, and NAFCU 
urged the Bureau to adopt a similar approach for differentiating between remittance 
transfer providers. Additionally, NAFCU raised concerns with the final rule’s re- 
quirement of immediate compliance if an entity exceeds the safe harbor’s 100 trans- 
action threshold. It encouraged the CFPB to allow entities who exceed the safe har- 
bor threshold a realistic period in which to meet the standards of the final rule. 

NAFCU continues to raise concerns that the regulatory burden imposed by the 
final rule leads to a significant reduction in consumers’ access to remittance transfer 
services. NAFCU has heard from a number of its members that, because of the final 
rule’s enormous compliance burden, they have been forced to discontinue, or will be 
forced to discontinue, their remittance programs. A 2013, NAFCU survey of our 
members found that over one-quarter of those that offered remittance services be- 
fore the rule have now stopped offering that service to members and even more are 
considering dropping. Those that continue to offer remittances have been forced to 
significantly increase their members’ fees. NAFCU encourages the CFPB to expand 
the threshold for the safe harbor from the definition of “remittance transfer pro- 
vider” in order to ensure that a meaningful safe harbor is established. 

HMDA Changes Going Beyond the Dodd-Frank Act 

The Dodd-Frank Act transferred Home Mortgage Disclosure Act (HMDA) rule- 
making authority to the CFPB and directed the Bureau to expand the HMDA 
dataset to include additional loan information that would help in spotting trouble- 
some trends. Specifically, Dodd-Frank requires the Bureau to update HMDA regula- 
tions by having lenders report the length of the loan, total points and fees, the 
length of any teaser or introductory interest rates, and the applicant or borrower’s 
age and credit score. However, in its proposal, the Bureau is also contemplating 
adding additional items of information to the HMDA dataset. NAFCU has urged the 
CFPB to limit the changes to the HMDA dataset to those mandated by Dodd-Frank. 

HMDA was originally intended to ensure mortgage originators did not “redline” 
to avoid lending in certain geographical areas. The HMDA dataset should be used 
to collect and provide reasonable data for a specific reason. The Bureau contends 
that it is going beyond Dodd-Frank’s mandated changes to get “new information 
that could alert regulators to potential problems in the marketplace” and “give regu- 
lators a better view of developments in all segments of the housing market.” These 
open-ended statements could be applied to virtually any type of data collection, and 
do not further the original intent of HMDA. NAFCU urged the CFPB to amend the 
dataset to advance the original purpose of HMDA, rather than using it as a vehicle 
to “police” its recent Qualified Mortgage rules. 



145 


The various mortgage-related regulations promulgated by the CFPB have expo- 
nentially increased credit unions’ regulatory burden and compliance costs. Any addi- 
tions to the HMDA dataset will create even more operational expenses for credit 
unions. Credit unions that collect and report HMDA data through an automated 
system will have to work with their staffs and vendors to update their processes 
and software. Those without automated systems will experience particularly signifi- 
cant implementation costs. The CFPB should eliminate unnecessary regulatory bur- 
den and compliance costs by limiting the changes to the HMDA dataset to those 
mandated by Dodd-Frank. 

TILAIRESPA 

Dodd-Frank directed the CFPB to combine the mortgage disclosures under the 
Truth in Lending Act and Real Estate Settlement Procedures Act. Under this man- 
date, the Bureau, in November 2013, released the integrated disclosures rule. This 
1900-page rule requires a complete overhaul of the systems, disclosures, and proc- 
esses currently in place for a consumer to obtain a mortgage. For example, the rule 
mandates the use of two disclosures: the three-page Loan Estimate (which replaces 
the Good Faith Estimate and initial Truth in Lending Disclosure); and the five-page 
Closing Disclosure (which replaces the HUD-1 and final Truth in Lending disclo- 
sure). There are also a number of stringent timing requirements and other sub- 
stantive changes lenders must follow. The rule is effective August 2015, but lenders 
are still feeling pressure to be compliant on time. The sheer magnitude of this rule, 
read in conjunction with the totality of the other mortgage rules, has created a very 
burdensome regulatory environment and many credit unions are finding it difficult 
to continue lending. Credit unions must comply with the current disclosure require- 
ments, which are extensive, and they must prepare their compliance solutions for 
the upcoming ones effective in August 2015, further exacerbating costs. 

Qualified Mortgages 

NAFCU continues to have serious concerns about the “Qualified Mortgage” (QM) 
standard. In short, given the unique member-relationship credit unions have, many 
make good loans that work for their members that don’t fit into all of the param- 
eters of the QM box and fall into the “nonqualified mortgage” category. NAFCU 
would support the changes below to the QM standard to make it more consistent 
with the quality loans credit unions are already making. Further, credit unions 
should have the freedom to decide whether to make loans within or outside of the 
standard without pressure from regulators. 

Points and Fees 

NAFCU strongly supports bipartisan legislation to alter the definition of “points 
and fees” under the “ability-to-repay” rule. NAFCU has taken advantage of every 
opportunity available to educate and discuss with the CFPB on aspects of the abil- 
ity-to-repay rule that are likely to be problematic for credit unions and their mem- 
bers. While credit unions understand the intention of the rule and importance of 
hindering unscrupulous mortgage lenders from entering the marketplace, it is time 
for Congress to address unfair and unnecessarily restrictive aspects of this CFPB 
rule. 

NAFCU supports exempting from the QM cap on points and fees: (1) affiliated 
title charges, (2) double counting of loan officer compensation, (3) escrow charges for 
taxes and insurance, (4) lender-paid compensation to a correspondent bank, credit 
union or mortgage brokerage firm, and (5) loan level price adjustments which is an 
upfront fee that the Enterprises charge to offset loan-specific risk factors such as 
a borrower’s credit score and the loan-to-value ratio. 

Making important exclusions from the cap on points and fees will go a long way 
toward ensuring many affiliated loans, particularly those made to low- and mod- 
erate-income borrowers, attain QM status and therefore are still made in the future. 

Loans Held in Portfolio 

NAFCU supports exempting mortgage loans held in portfolio from the QM defini- 
tion as the lender, via its balance sheet, already assumes risk associated with the 
borrower’s ability-to-repay. 

40-year Loan Product 

Credit unions offer the 40-year product their members often demand. To ensure 
that consumers can access a variety of mortgage products, NAFCU supports mort- 
gages of duration of 40 years or less being considered a QM. 
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Debt-to-Income Ratio 

NAFCU supports Congress directing the CFPB to revise aspects of the ‘ability-to- 
repay’ rule that dictates a consumer have a total debt-to-income (DTI) ratio that is 
less than or equal to 43 percent in order for that loan to be considered a QM. This 
arbitrary threshold will prevent otherwise healthy borrowers from obtaining mort- 
gage loans and will have a particularly serious impact in rural and underserved 
areas where consumers have a limited number of options. The CFPB should either 
remove or increase the DTI requirement on QMs. 

Legal Opinion Letters 

In attempting to understand ambiguous sections of CFPB rules, NAFCU and 
many of its members have reached out to the CFPB to obtain legal opinion letters 
as to the agencies interpretation if it’s regulations. While legal opinion letters don’t 
carry the weight of law, they do provide guidance on ambiguous section of refla- 
tions. Many other financial agencies such as NCUA, FTC, FDIC and others issue 
legal opinion letters so as to help institutions and other agencies understand other- 
wise ambiguously written rules. The CFPB has declined to do so. What they have 
done is set up a help line where financial institutions can call for guidance from 
the agency. While this is helpful, there are reports of conflicting guidance being 
given depending on who answers the phone. This is not just unhelpful, but con- 
fusing when NCUA examines credit unions for compliance with CFPB regulations. 

Federal Reserve Board 

NAFCU has long encouraf d the Federal Reserve to update Regulation D. This 
issue is also on NAFCU’s “Dirty Dozen” and “Top Ten” list. Regulation D generally 
imposes reserve requirements on depository institutions with transaction accounts 
or nonpersonal time deposits, and requires reporting to the Federal Reserve. The 
regulation aims to facilitate monetary policy and ensure sufficient liquidity in the 
financial system. It requires credit unions to reserve against transaction accounts, 
but not against savings accounts and time deposits. 

NAFCU believes the Federal Reserve Board should revisit the transaction limita- 
tion requirements for savings deposits. The six-transaction limit imposes a signifi- 
cant burden on both credit union members in attempting to access and manage 
their deposits and credit unions in monitoring such activity. Member use of elec- 
tronic methods to remotely access, review and manage their accounts, as well as the 
contemporary transfer needs of members and consumers at all types of financial in- 
stitutions, make a monthly transaction limit an obsolete and archaic measure. 
Should the Board decide not to outright remove the transaction limitation require- 
ment for savings deposits, NAFCU has urged the Board to raise the current limita- 
tion from six to 12 transactions. If the Board fails to act in this area, we believe 
Congress should be ready to address this issue. We were pleased to see House Fi- 
nancial Services Committee Chairman Jeb Hensarling and Representative Robert 
Pittenger request a GAO study on this issue. 

FHFA 

In September 2014, FHFA released a proposed rule that would establish new 
asset threshold for both FHLB applications and ongoing membership. Specifically, 
FHLB members and applicants would be required to keep 1 percent of assets in 
home mortgage loans. Also, current FHLB members would be required to hold at 
least 10 percent of assets in residential mortgage loans on an ongoing basis — a 
marked change from the current rule, which only requires this 10 percent threshold 
at the application stage. The proposal would also require FHLBs to evaluate mem- 
ber compliance annually and to terminate membership after two consecutive years 
of noncompliance. This proposed rule threatens to severely hamper credit unions’ ac- 
cess to the valuable services the FHLBs provide and must be carefully considered 
for its full impact before moving forward. In 2007, 11.4 percent of credit unions were 
members of an FHLB, representing 61.7 percent of total credit union assets. Today, 
however, 19 percent of all credit unions are members of an FHLB, and these credit 
unions represent 75.8 percent of the total credit union assets and this number con- 
tinues to grow. This growth of credit union membership in FHLBs only underscores 
the need to ensure that the eligibility requirements for membership in FHLBs are 
set appropriately. Unfortunately, this proposal would disenfranchise over 1 million 
credit union member-owners from receiving the benefits of FHLB resources as their 
institution’s membership would be terminated under the newly proposed require- 
ments. 

While NAFCU appreciates FHFA’s intention of fostering FHLB’s housing finance 
missions, we believe the current regulatory requirements effectively ensure that 
FHLB members demonstrate ongoing commitments to mortgage lending in their 
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communities. For example, when an FHLB member borrows an advance, it must 
provide eligible collateral to secure the advance. Nearly all eligible types of collat- 
eral, which are determined by Congress, are related to housing. In addition, current 
members must certify their active support of housing for first-time home buyers to 
the FHFA every 2 years through the Community Support Statement. Further, 
FHFA has failed to provide any data or empirical evidence to support its claims that 
the FHLB system is at risk because some members may not meet the proposed 
asset percentage requirements on an ongoing basis. Given the sufficient existing re- 
quirements, and the lack of statistical support for the proposed changes, NAFCU 
does not believe FHFA needs to move forward with the newly proposed “ongoing” 
membership requirements for depository institutions in this rulemaking. 

Further exacerbating this issue for credit unions is the statutory exemption for 
FDIC-insured banks with under $1.1 billion in assets from the 10 percent require- 
ment as outlined in the Federal Home Loan Bank Act. In addition to seeking 
changes to the underljdng FHFA proposal, NAFCU believes this discrepancy also 
needs to be addressed to ensure an even playing field between all financial institu- 
tions including credit unions on this matter. We would urge the committee to act 
on this matter and create parity for credit unions. 

IX. Department of Defense (Military Lending Act Proposed Rule) 

NAFCU is in full support of protecting servicemembers from predatory and un- 
scrupulous lenders. It is clear this is the intent of the proposed rule DoD has issued. 
Unfortunately, and unlike the original regulation promulgated by DoD in 2007, this 
rule does not take into account the unintended consequences to the financial indus- 
try. While well-intentioned, the rule creates a significant and unnecessary regu- 
latory burden on financial institutions particularly for small community institutions 
like credit unions. 

The burden is significant because it will force all lenders to add an extra time 
consuming and costly step to essentially every extension of consumer credit. Under 
the DoD proposed rule, all lenders would be forced to determine if any individual 
receiving consumer credit is a servicemember or a dependent of a servicemember. 
While the rule provides flexibility in the manner in which a lender could determine 
the status of a borrower, it only grants a safe harbor from civil and potentially 
criminal penalties if the lender uses the Defense Manpower Data Center (DMDC) 
database. Additionally, even this safe harbor can become invalid if it is found that 
financial institution had actual knowledge of a borrower’s status. 

This presents a number of issues for credit unions particularly small credit 
unions. First, every lender would be forced to review all information and documenta- 
tion on every existing member or customer to determine if they have actual knowl- 
edge of the status of that particular individual. This would produce a significant cost 
to a lender to not only review all records but also to implement a system of checks 
to ensure that any information given to them in the future that could serve as ac- 
tual knowledge is documented. 

Second, lenders would have to institute a set of procedures to check the DMDC 
database for every extension of consumer credit. Credit unions would either have 
to manually check the database in every situation or pay what could amount to an 
enormous cost to integrate an automated system into their current systems. This 
burden would be created for virtually every extension of credit to identify individ- 
uals that may makeup less than 1 percent of a credit union’s membership. 

As noted, NAFCU supports providing servicemembers with protections, and if in- 
curring the unintended consequences of this rule was the only way to protect service 
members, this would certainly be a different discussion. What is most perplexing 
about the DoD rule is the fact that there is a very simple solution to this problem 
that would significantly reduce the burden on credit unions and lenders while still 
providing servicemembers with the same protections. This solution is self-identifica- 
tion. If service members self-identify themselves, virtually all the unnecessary bur- 
den of the rule would be mitigated and service members would still receive the pro- 
tections intended by the rule. This method has worked extremely well with the in- 
terest rate reduction required under the Servicemembers Civil Relief Act (SCRA). 

Another major concern regarding the rulemaking has been the process. While this 
rule will effectively cover almost every lender in the Nation, the Department of De- 
fense has refused to meet with industry to discuss how this rule could be imple- 
mented in the most effective manner. Given the opportunity, we believe that indus- 
try could make a valuable contribution to ensuring this rule works both effectively 
and efficiently. 
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X. Regulatory Coordination is also Needed 

With numerous new rulemakings coming from regulators, coordination between 
the agencies is more important than ever. Congress should use its oversight author- 
ity to make sure that regulators are coordinating their efforts and not duplicating 
burdens on credit unions by working independently on changes to regulations that 
impact the same areas of service. There are a number of areas where opportunities 
for coordination exist and can be beneficial. We outline two of them below. 

Financial Stability Oversight Council (FSOC) 

NAFCU has been on the forefront encouraging the FSOC regulators to fulfill their 
Dodd-Frank mandated duty to facilitate rule coordination. This duty includes facili- 
tating information sharing and coordination among the member agencies of domes- 
tic financial services policy development, rulemaking, examinations, reporting re- 
quirements and enforcement actions. Through this role, the FSOC is effectively 
charged with ameliorating weaknesses within the regulatory structure and pro- 
moting a safer and more stable system. It is extremely important to credit unions 
for our industry’s copious regulators to coordinate with each other to help mitigate 
reralatory burden. We urge Congress to exercise oversight in this regard and con- 
sider putting into statute parameters that would encourage the FSOC to fulfill this 
duty in a thorough and timely manner. 

Data Security 

Outside of advocating for Federal legislation with regard to the safekeeping of in- 
formation and breach notification requirements for our Nation’s retailers, NAFCU 
has also urged regulatory coordination for credit unions already in compliance with 
the stringent standards in the Gramm-Leach-Bliley Act. In the wake of the massive 
Target data breach in December 2013 the Federal Trade Commission began explor- 
ing a range of regulatory options to assist consumers, businesses, and financial in- 
stitutions. Moving forward, it is imperative that NCUA ensure that credit unions 
are protected from any unnecessary regulatory burden and continue to allow them 
to provide quality services to their members. 

Congress must also act to establish a national data security standard for retailers 
who hold personal financial data. The financial services industry has been subject 
to such a standard since the passage of Gramm-Leach-Bliley in 1999, it’s time for 
others who hold financial data are held to a similar standard. While it is not the 
subject of this hearing, we hope that the Committee will make addressing data secu- 
rity concerns one of its priorities in the 1 14th Congress. 

XI. Conclusion: All Credit Unions Need Regulatory Relief 

The growing regulatory burden on credit unions is the top challenge facing the 
industry today and credit unions are saying “enough is enough” when it comes to 
the over regulation of the industry. All credit unions are being impacted regardless 
of asset size. This burden has been especially damaging to smaller institutions that 
are disappearing at an alarming rate. The number of credit unions continues to de- 
cline, as the compliance requirements in a post Dodd-Frank environment have 
grown to a tipping point where it is hard for many smaller institutions to survive. 
Those that do are forced to cut back their service to members due to increased com- 
pliance costs. 

Credit unions want to continue to aid in the economic recovery, but are being sty- 
mied by this over regulation. NAFCU appreciates the Committee holding this hear- 
ing today. Moving forward, we would urge the Committee to act on credit union re- 
lief measures pending before the Senate and the additional issues outlined in 
NAFCU’s Five Point Plan for Credit Union Regulatory Relief and NAFCU’s “Top 
Ten” list of regulations to review and amend. Additionally, Congress needs to pro- 
vide vigorous oversight to the NCUA’s proposed risk-based capital rule and be ready 
to step in and stop the process so that the impacts can be studied further. Finally, 
the Committee should also encourage regulators to act to provide relief where they 
can without additional congressional action. 

We thank you for the opportunity to share our thoughts with you today. I wel- 
come any questions you might have. 


PREPARED STATEMENT OF MICHAEL D. CALHOUN 

President, Center for Responsible Lending 
February 12, 2015 

Good morning Chairman Shelby, Ranking Member Brown, and Members of the 
Senate Committee on Banking, Housing, and Urban Affairs. Thank you for allowing 
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me the opportunity to testify on regulatory relief for community banks and credit 
unions and the need to ensure that all financial institutions, regardless of their size, 
are subjected to responsible regulatory oversight that maintains consumer financial 
protections. 

I am the President of the Center for Responsible Lending (CRL), a nonprofit, non- 
partisan research and policy organization dedicated to protecting homeownership 
and family wealth by working to eliminate abusive financial practices. CRL is an 
affiliate of Self-Help, a nonprofit community development financial institution. For 
30 years, Self-Help has focused on creating asset building opportunities for low-in- 
come, rural, women-headed, and minority families. In total, Self-Help has provided 
$6 billion in financing to 70,000 home buyers, small businesses, and nonprofits and 
currently serves more than 80,000 mostly low-income families through 30 retail 
credit union branches in North Carolina, California, and Illinois. As the General 
Counsel of Self-Help for 20 years, I can personally attest to the fact that responsible 
regulations and regulatory oversight are critical to the success of a small lender. 

I. Differences Exist for Community Banks and Credit Unions. 

Community lenders and credit unions, and the financial services they provide, are 
both important and distinctive. We appreciate that small lenders and credit unions 
frequently use a different business model to provide financial services to consumers, 
one that usually involves smaller transactions and is based on the institution hav- 
ing much closer ties to both the borrowers and communities that they serve. The 
result is a tailored lending and underwriting process that can produce more success- 
ful lending. Also, unlike their larger bank counterparts, smaller financial institu- 
tions are less likely to participate in capital market transactions. Previous testi- 
mony from industry organizations, like the American Bankers Association and the 
Independent Community Bankers of America, has shown that community banks 
oversee a much smaller percentage of the Nation’s financial assets — on average less 
than $1 billion at each institution — and operate with far fewer employees, with in- 
dustry estimates ranging from staff averages of 40 to 54. ^ 

Given the differences in business practices, business scale, and company re- 
sources, CRL supports a regulatory framework and oversight structure that appro- 
priately recognizes and accommodates the unique nature of community banks and 
credit unions. It is important that regulators understand how small lending institu- 
tions work and take those factors into account when regulating. One-size regulation 
does not always fit all. Community banks and credit unions must be able to con- 
tinue successfully conducting business in America’s communities. 

II. Financial Regulations arc Important. 

Yet, it is important to remember why regulations, especially financial regulations, 
are essential to preserving the financial health of American consumers and the 
health of this Nation’s economy. Responsible financial regulations protect consumers 
from abusive and harmful financial products, ensure the safety and soundness of fi- 
nancial institutions, and prevent systemic risk from threatening to undermine the 
Nation’s financial market as a whole. 

Recent history has already shown us the consequences of under-regulation in the 
financial market. In the wake of the financial crisis, 5.5 million American con- 
sumers have lost their homes through foreclosure.^ And, according to the Federal 
Deposit Insurance Corporation, more than 500 banks shuttered their doors; most of 
those institutions were community banks. ^ The failure to have a responsible regu- 
latory environment also resulted in taxpayers paying $7 trillion to bail out financial 
institutions through loans and, according to some reports, an additional $22 trillion 
through the Federal Government’s purchase of assets.’^ In addition, the national 
economy was undermined and plunged into a severe recession. People lost their jobs, 
small businesses went under, and many Americans — from small entrepreneurs to 
families-struggled to make ends meet while being unable to obtain the credit and 


1 Jeff Plagge, American Bankers Association, Hearing before the Senate Committee on Bank- 
ing, Housing, and Urban Affairs, Examining the State of Small Depository Institutions, 113th 
Cong. 2d sess, 2014; John Buhrmaster, Independent Community Bankers of America, Hearing 
before the Senate Committee on Banking, Housing, and Urban Affairs, Examining the State of 
Small Depository Institutions, 113th Cong. 2d sess, 2014. 

^ Corelogic, “CoreLogic Reports 41,000 Completed Foreclosures in November 2014,” (January 
14, 2015) accessed at http:! linvestor.corelogic.com I mobile.view?c=118425&v=203&d=l&id 
=2007499. 

3 Federal Deposit Insurance Corporation, Failed Bank List, accessed at https:! Iivww.fdic.gov ! 
bank / individual j failed i banklist.html. 

'^John Carney, “The Size of the Bank Bailout: $29 Trillion,” CNBC, December 14, 2011, 
accessed at http:! j www.cnbc.com j id i 45674390#. 
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capital they needed from financial institutions in order to sustain their position or 
expand their asset base. 

The negative nature of these consequences make it clear to CRL that proactive, 
responsible financial regulations — like those being enacted under the Dodd-Frank 
Wall Street Reform and Consumer Protection Act (Dodd-Frank)® — are needed to pro- 
tect consumers, small businesses, teixpayers, and the Nation’s economy. And it is 
equally clear that oversight is necessary for every actor in the financial market, 
whether they are as large as J.P. Morgan Chase, a mid-size institution like 
Synovus, community bank lenders like Georgia Bank & Trust and First National 
Bank of Scotia, or credit unions like SRP Federal Credit Union and CRL’s affiliate, 
Self-Help. All financial institutions, including community banks and credit unions, 
benefit from the underlying purposes of financial regulation: protecting consumers, 
ensuring the safety and soundness of institutions, protecting community financial 
institutions from unfair competition, and defending the Nation’s financial market 
from systemic risk. The question is whether there are different, more efficient ways 
to effectively ensure that these objectives are being met when regulating community 
banks and credit unions. 

III. Relief for Community Finaneial Institutions Should Be Targeted to 
Those Institutions. 

During the 113th Congress, a number of bills and other industry proposals were 
introduced under the banner of providing regulatory relief to community banks that, 
in reality, would have primarily or solely benefited regional, mid-size institutions. 
These bills and proposals included provisions to: 

• Amend the Consumer Financial Protection Act, a component of Dodd-Frank, to 
raise the examination threshold that brings an insured depository institution or 
insured credit union within CFPB’s supervisory purview from assets of $10 bil- 
lion or more to assets of $50 billion or more;® 

• Increase the threshold size of an insured depository institution or insured credit 
union that is subject to the Consumer Financial Protection Act’s reporting re- 
quirements from assets of $10 billion or more to $50 billion or more;'^ 

• Exempt creditors with under $50 billion in assets from the escrow account re- 
quirement for first lien, higher-priced mortgages held in portfolio as required 
by the Dodd-Frank Act; and ® 

• Exempt institutions with less than $50 billion in assets from the Volcker Rule’s 
compliance requirements if they are not involved in any activities under the law 
and even remove their obligation to analyze their trading and investments to 
ensure that their activity is exempt.® 

The reality is that, in terms of asset size, geographic base, and company re- 
sources, institutions with assets between $10 to $50 billion look very different than 
a traditional community bank. CRL’s analysis shows that while community banks 
have on average less than 54 employees, the institutions that stand to benefit from 
these proposals have an average of more than 2,500 employees. Compliance costs 
related to staffing resources can hardly be viewed as parallel. 

Moreover, while the business model of community banking is predicated on strong 
community relationships in a concentrated geographic market, many of the institu- 
tions that stand to benefit from these provisions have nationwide markets. These 
institutions are large players with familiar names, like Morgan Stanley Private 
Bank, American Express Bank, GE Capital Bank, and E*Trade Bank. Many people 
would be surprised to hear these institutions called community banks. They would 
also be surprised to learn that American Express Bank is considered as somehow 
having the same business model and compliance cost challenges as First National 
Bank of Scotia, an institution with 10 banking branches located in a single State 
and operating with fewer than 200 employees. 

Asset size alone may not accurately define a community bank. Yet, organizations 
as diverse as the FDIC,^® American Enterprise Institute,!^ and CRL agree that a 


S Public Law 111-203 (2010). 

® Consumer Financial Protection Bureau Examination and Reporting Threshold Act of 2014, 
S. 2732, 113th Cong. (2014). 

"^Consumer Financial Protection Bureau Examination and Reporting Threshold Act of 2014, 
S. 2732, 113th Cong. (2014). 

® Community Lending Enhancement and Regulatory Relief Act of 2013, H.R. 1750, 113th 
Cong. (2014). 

® Independent Community Bankers of America, ICBA Policy Resolutions for 2014. 

Federal Deposit Insurance Corporation, Community Banking Study. 

American Enterprise Institute, The Impact of Dodd-Frank on Community Banks. 
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business model focused on relationship-based lending, geographically concentrated 
business market, and limited business resources are important supplementing fac- 
tors that complete the definition. The FDIC’s recently updated analysis of its 2012 
Community Banking Study notes that, using these factors, 94 percent of all commu- 
nity banks have assets under $10 hillion and 90 percent of those institutions have 
assets under $1 billion, Moreover, 80 percent of credit unions have less than $100 
million in assets.^® Therefore, so-called community bank provisions that provide ex- 
emptions for the 72 institutions holding between $10 to $50 billion in assets do little 
to help the more than 6,000 community hanks that provide credit and capital across 
this country. 

TV. Substantive Rollbacks of Dodd-Frank are not Community Bank Regu- 
latory Relief. 

A number of community bank regulatory relief proposals focus on making sub- 
stantive changes to the mortgage protections put in place by Dodd-Frank. For exam- 
ple, proposals like those to remove the escrow requirement for institutions with less 
than $50 hillion in assets threaten to erase important consumer protections for mil- 
lions. Under the CFPB’s implemented regulations for Dodd-Frank, escrows are re- 
quired only on higher priced mortgages-and even this requirement only applies for 
the first years of the loan to ensure that the loan is sustainable. Escrow accounts 
protect consumers by ensuring that they have funds for reoccurring homeownership- 
related expenses, such as property taxes and insurance premiums, thereby reducing 
the likelihood of default. 

Another proposal, to exclude appraisal requirements for loans under $250,000 is 
so broad in scope that it would allow nondepository lenders to benefit along with 
all banks and credit unions.^® These very nonbank lenders were key players in the 
financial crisis and are already subject to less oversight because of their nondeposi- 
tory status. The appraisal exemption for $250,000 loans is also overly broad because 
it would apply to nearly half of all homes in the United States. In 2014, the median 
sales price for existing homes in the United States was only $209,500. It is impor- 
tant for everyone to remember that mortgage appraisal fraud was a key driver of 
the housing bubble and subsequent bust.'^® 

Nearly 9 out of 10 mortgages in the United States are made by noncommunity 
bank lenders. Substantive rollbacks of Dodd-Frank’s mortgage provisions with 
broad applicability undermine Dodd-Frank’s goal of protecting consumers as a whole 
and preventing the recurrence of another foreclosure crisis. Rollbacks should not be 
included in community bank regulatory relief legislation. 

V. Regulators are moving in the right direction by making efforts to reduce 
regulatory burdens for small lenders. 

The focus should be on what will help traditional community banks and credit 
unions, while protecting consumers, the institutions, and the Nation’s economy as 
a whole. Thankfully, the Consumer Financial Protection Bureau, Office of the Comp- 
troller of the Currency, Federal Deposit Insurance Corporation, and National Credit 
Union Administration have been mindful of the differences between larger institu- 
tions and smaller lenders and are working to tailor rules implementing Dodd-Frank 
accordingly. 

The CFPB, in particular, has developed a successful track record in taking the 
lead to adopt and consider regulations that are balanced for financial institutions 
and accommodate smaller lenders. For example, the CFPB recently requested com- 
ment on whether to increase the 500 first-lien mortgage cap under QM’s small-cred- 
itor definition. CRL expressed support for a reasonable increase of the 500 loan cap, 
limiting any potential increase to rural banks or for loans held in portfolio. The 
CFPB’s proposal quadruples the limit, expanding the loan origination cap for small 
lenders from 500 first-lien mortgages to 2,000. This 2,000 limit is exclusive of loans 
held in portfolio by both the creditor and its affiliates. 

The CFPB has also proposed to only include first-lien mortgage originations of 
small lender affiliate assets toward the current $2 billion small lender asset cap. 


Federal Deposit Insurance Corporation, FDIC Quarterly 2014, Volume 8, Number 2. 

13 Larry Fazio, National Credit Union Administration, Hearing before the Senate Committee 
on Banking, Housing, and Urban Affairs, Examining the State of Small Depository Institutions, 
113th Cong. 2d sess, 2014. 

i^i Community Lending Enhancement and Regulatory Relief Act of 2013, H.R. 1750, 113th 
Cong. (2014). 

13 Community Lending Enhancement and Regulatory Relief Act of 2013, H.R. 1750, 113th 
Cong. (2014). 

13 Federal Bureau of Investigation, 2010 Mortgage Fraud Report. 

12 Federal Deposit Insurance Corporation, Statistics on Depository Institutions. 
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And, to accommodate concerns that the definition of a “rural and underserved” area 
is too narrow, the CFPB has proposed expanding the definition of rural areas hy 
including census blocks as defined hy the Census Bureau. Finally, the CFPB is also 
proposing to allow grace and qualifying periods for small creditors to adjust to cur- 
rent and proposed standards. While we may not always agree on all specifications, 
we have and continue to support the CFPB’s ongoing efforts to reasonably explore 
how mortgage rules can further accommodate small lenders and lending in des- 
ignated rural and underserved areas. 

In addition to the CFPB’s activity with mortgage rules, financial regulators are 
working with industry, consumer groups, and other stakeholders to review their reg- 
ulatory framework, as required by the Economic Growth and Regulatory Paperwork 
Reduction Act of 1996.i® Under the existing law, the agencies must eliminate any 
unnecessary regulations and are required to report their actions to Congress next 
year. 

Finally, regulators have reported that technical assistance and ombudsman pro- 
grams have been extremely effective vehicles for providing regulatory assistance to 
community banks and credit unions. The effectiveness of these programs, however, 
depends upon adequate funding. CRL recommends that any regulatory relief legisla- 
tion include increased funding for regulators’ technical assistance and ombudsman 
activities. 

VI. Conclusion 

Community banks and credit unions play an important and essential role in this 
Nation’s financial market. Therefore, CRL understands the need for appropriate reg- 
ulatory flexibility for small depositories. We oppose, however, any effort to use regu- 
latory relief for community banks and credit unions as a vehicle for nondeposit-tak- 
ing lenders, mid-size and large financial institutions to avoid having the regulatory 
scrutiny and oversight that proved lacking in the buildup to the financial crisis. The 
need for regulatory flexibility must be balanced against the importance of consumer 
safeguards, an institution’s safety and soundness, and the security of America’s fi- 
nancial system as a whole. Federal financial regulators, like the CFPB, must be al- 
lowed to both protect the American people and ensure access to a broad, sustainable 
financial market. 

I look forward to continuing to work with this Committee, community banks and 
credit unions, their associations, and regulators, to ensure that all of these objec- 
tives are satisfied through laws and responsible regulations. Thank you for the op- 
portunity to testify today, and I look forward to answering your questions. 


Public Law 104-208 (1996), codified at 12 USC § 3311. 



RESPONSE TO WRITTEN QUESTIONS OF SENATOR BROWN 
FROM WALLY MURRAY 

Q.l. At Tuesday’s hearing, NCUA stated that its top priority was 
to obtain authority from Congress to examine third-party vendors. 
In addition to its arguments that it would reduce burdens for credit 
unions, it made the case that this authority is vitally important to 
protect the smallest credit unions from cyber-attacks. What are 
your views on this proposal? 

A.I. We disagree with the assertion that providing NCUA with au- 
thority to examine third-party vendors would reduce regulatory 
burden. Moreover, we disagree with the premise that adding an ad- 
ditional layer of regulation could reduce regulatory burden. NCUA 
has several tools at its disposal to ensure that credit unions con- 
duct due diligence in establishing and maintaining relationships 
with credit union service organizations and other third-party ven- 
dors. It seems unlikely that NCUA would reduce its expectation on 
credit unions with respect to due diligence if it had authority to ex- 
amine third-party vendors and more likely that these vendors 
would spread the cost of examinations to their credit union cus- 
tomers. Further, NCUA already has the authority to require credit 
unions to provide information on the credit union service organiza- 
tions that they own — and, indeed, already requires this through a 
2014 regulation. Providing NCUA with additional authority in this 
area will increase regulatory burden and costs for all credit unions 
without meaningfully improving the safety and soundness of the 
credit union system or providing benefit to credit union members. 

Likewise, we question NCUA’s assertion that increased authority 
is necessary to protect the smallest credit unions from cyber-at- 
tacks. Protecting critical infrastructures from cyber-attacks is a sig- 
nificant national security issue, one on which the Department of 
Homeland Security and other agencies have the expertise and have 
taken the lead. Given the coordinated nature of these efforts, we 
are concerned that providing NCUA with additional authority could 
be counterproductive given the comparatively light expertise the 
agency has on these matters. 

Q.2. As the Committee considers proposals to provide regulatory 
relief to community banks and small credit unions, I am reminded 
of an exchange that I had with then Fed Chairman, Bernanke, in 
July 2013. At that hearing he indicated that regulators should “do 
whatever we need to do to make sure the U.S. financial system is 
safe.” Do you agree that this is the regulators’ primary objective? 
A.2. There is no doubt that safety and soundness has paramount 
importance — after all, if there is no confidence in the safety of the 
financial system, it will collapse. Regulators play an important role 
in this regard, but they are not the only ones capable of managing 
safety and soundness. Credit unions have demonstrated a strong 
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historical track record of managing our institutions prudently, 
through even the most challenging economic times, because we in- 
herently understand that do so is in the best interest of our mem- 
bers. 

It is important for the financial system to be regulated in a man- 
ner that allows providers to offer products and services to the users 
at rates and terms that are agreeable. NCUA’s mission statement 
acknowledges this dual responsibility to promote safety and sound- 
ness and encourage the availability of credit union services to 
members: “The mission of the NCUA is to facilitate the availability 
of credit union services to all eligible consumers, especially those 
of modest means, through a safe and sound credit union system.” 
(www.ncua.gov). 

This is why regulatory relief for credit unions is so important. 
When the regulator errs on the side of too much caution in terms 
of safety and soundness, the ability of credit unions to serve their 
members is restricted. We believe there are several areas of regula- 
tion and statute that are unnecessary from a safety and soundness 
perspective and should be altered or removed altogether. 


RESPONSE TO WRITTEN QUESTION OF SENATOR COTTON 
FROM WALLY MURRAY 

Q.l. As far as you are aware, to what extent (or lack thereof) has 
CFPB exercised its exemption authority under Section 1022 of 
Dodd-Frank? Is this concerning given the broad scope and lengthy 
detail of some of its rulemakings, which, while not aimed at small 
financial institutions, can substantially and negatively impact 
those businesses? 

A.l. Although we recognize that the CFPB has exercised its exemp- 
tion authority in important ways, and has taken positive steps to 
revisit small institution exemptions in some areas recently, the Bu- 
reau can and should do much more. 

In many cases, the exemption levels the Bureau has provided are 
much too low to be useful in the real world. For example, the ex- 
emption level for the international remittances rule works out to 
be approximately two transactions per week. For a product that de- 
pends on transaction volume in order to make offering the service 
economically viable, this is far too low. As a result, many credit 
unions have stopped providing this important service to their mem- 
bers. There are many other examples of exemption levels set too 
low, such the small servicer exemption to the mortgage servicing 
rules. 

Regrettably there are several rules for which the Bureau could 
have provided small institution exemptions but did not, including 
the HOEPA rules, appraisal rules under Regulation B and Regula- 
tion Z, and importantly, the TILA-RESPA rule that becomes effec- 
tive in August. 

Credit unions were not engaging in the risky products and serv- 
ices that caused the financial crisis. They should not be regulated 
in the same way as those that did. Regulating credit unions in the 
same way as the largest banks has the net effect of reducing lend- 
ing, harming credit union members and communities from coast to 
coast. When a rule intended to reign in large banks or nonbank fi- 
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nancial service providers results in fewer credit unions providing 
the service, consumer protection suffers, the large banks just get 
larger, and the rule has failed. 


RESPONSE TO WRITTEN QUESTIONS OF SENATOR BROWN 
FROM JOHN H. BUHRMASTER 

Q.l. At the Banking Committee’s February 10, 2015 hearing on 
regulatory relief, the OCC and FDIC proposed an increase from 
$500 million to $750 million the asset-size threshold that deter- 
mines whether a community bank can qualify for an examination 
every 18 months, rather than every 12 months. What do you think 
about this proposal? 

A.I. ICBA strongly supports the proposal. However, we would like 
to see the proposal expanded to include banks with assets up to $2 
billion and we would like to extend the exam cycle from 18 months 
to 2 years. Since this provision would only apply to well rated 
banks, we believe extending the cycle is justifiable and would not 
impair the ability of regulators to supervise these banks. Even 
banks on an 18-month cycle, have contact and oversight by their 
regulators at least quarterly if not more frequently. An extension 
of the exam cycle would not result in any increase in safety and 
soundness risk. Quite to the contrary, it would allow us to devote 
more resources to our operational and lending risk review, and less 
to exam and compliance risk responses. 

Q.2. As the Committee considers proposals to provide regulatory 
relief to community banks and small credit unions, I am reminded 
of an exchange that I had with then Fed Chairman, Bernanke, in 
July 2013. At that hearing he indicated that regulators should “do 
whatever we need to do to make sure the U.S. financial system is 
safe.” Do you agree that this is the regulators’ primary objective? 
A.2. Yes, the primary objective of bank regulation should be safety 
and soundness. However, we believe regulatory burden is threat- 
ening the safety and soundness of community banks. Many commu- 
nity banks cannot survive under the current burden and are being 
forced to merge or consolidate with other banks. For these reasons, 
ICBA is strongly advocating for its Plan for Prosperity — a set of 
proposals designed to reduce the onerous burden on community 
banks and the communities they serve. A good example is at my 
own bank. We have rated compliance and exam risk to be higher 
than lending risk, and therefore several years ago reassigned our 
most skilled commercial lending analyst to compliance. We have a 
strong and conservative lending history, very similar to most com- 
munity banks, and yet the regulatory burden has caused us to take 
our most talented individuals and assign them to compliance, and 
not to our 91-year-old focus, helping make peoples’ lives better. 


RESPONSE TO WRITTEN QUESTIONS OF SENATOR VITTER 
FROM JOHN H. BUHRMASTER 

Q.l. Mr. Buhrmaster, as I am sure you are aware the Federal De- 
posit Insurance Corporation (FDIC) recently released a statement 
encouraging, “institutions to take a risk-based approach in assess- 
ing individual customer relationships rather than declining to pro- 



156 


vide banking services to entire categories of customers.” This was 
in response to requests from Congress over concerns of the finan- 
cial task force known as “Operation Choke Point.” 

As President of your bank did you ever feel any pressure from 
any apparatus of the Federal Government not to bank any category 
of business? Do you believe that this statement by the FDIC will 
stop Operation Choke Point? 

A.I. My bank is nationally chartered and regulated by the OCC 
and my bank did not feel regulatory pressure aimed at specific 
business lines. However, as I’ve talked with bankers nationally, I 
heard many instances of regulatory overreach targeted at banks 
providing payment services to payday lenders and money service 
businesses. The statement by the FDIC represents a step in the 
right direction, but community banks will not know the impact of 
the FDIC’s recent statement until their next safety and soundness 
examination. Our examiners have required us to provide risk anal- 
ysis to our minute ACH origination program that far exceeds our 
risk with our low volume, and the minimal fees we get for the serv- 
ice. We reexamine the rational for maintaining this business line 
each year due to these burdensome regulatory requirements. 

Q.2. Mr. Buhrmaster, the Nation’s largest Wall Street banks enjoy 
an implicit guarantee — funded by taxpayers and awarded by virtue 
of their size — as the market knows that these institutions have 
been deemed “too-big-to-fail. This allows the Nation’s largest 
megabanks to borrow at a lower rate than regional banks, commu- 
nity banks, and credit unions. This funding advantage, which has 
been confirmed by three independent studies, is estimated to be as 
high as $83 billion per year. 

As Chairman of the Independent Community Bankers of America 
do you agree that the Nation’s largest banks have an unfair advan- 
tage over community banks? What steps do you believe need to be 
taken to fix this inequity? 

A.2. We agree that there is an unlevel playing field in banking and 
that the large, TBTF banks enjoy an unfair funding advantage over 
community banks. The continued growth and dominance of these 
banks has created an overly concentrated financial system, created 
unacceptable moral hazard and systemic risk, thwarted the oper- 
ation of the free market, and harmed consumers and business bor- 
rowers. Although we support some of the enhanced prudential 
standards that the regulators have been imposed on the large 
banks such as additional capital and liquidity standards, OLA and 
contingent resolution plans, we do not believe these steps by them- 
selves will eliminate the TBTF advantage. We believe the only way 
to truly eliminate the advantage and level the playing field is by 
restructuring the banking system. ICBA supports FDIC Vice Chair- 
man Tom Koenig’s proposal to restructure banking organizations to 
prevent extension of the Federal safety net and reduce systemic 
risk. Under the Koenig proposal, banks would be restricted to core 
banking activities and would be prohibited from engaging in risky 
nonbanking activities. 
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RESPONSE TO WRITTEN QUESTION OF SENATOR COTTON 
FROM JOHN H. BUHRMASTER 

Q.l. As far as you are aware, to what extent (or lack thereof) has 
CFPB exercised its exemption authority under Section 1022 of 
Dodd-Frank? Is this concerning given the broad scope and lengthy 
detail of some of its rulemakings, which, while not aimed at small 
financial institutions, can substantially and negatively impact 
those businesses? 

A.l. CFPB has exercised its exemption authority on a number of 
occasions to provide tiered regulation for small institutions or insti- 
tutions with a small volume of activity. Examples include: the 
small creditor portfolio loan exception under the Ability to Repay/ 
Qualified Mortgage rules (banks under $2 billion in assets that 
originate fewer than 500 first lien mortgages per year; pending pro- 
posed would increase the limit to 2,000 loans per year excluding 
portfolio loans); the small servicer exception under the Mortgage 
Servicing rule (for those servicing 5,000 loans or fewer); the Escrow 
rule exception (for small rural creditors); and the Remittances rule 
exemption (institutions sending fewer than 100 remittances a 
year). 

While these exceptions and exemptions are appreciated, commu- 
nity banks are still overburdened with regulatory requirements 
that are not necessary to ensure they make high quality, safe 
loans, or provide fair and transparent services to their customers. 
In many cases, the exceptions and exemptions should be broader 
to encompass more community banks. For example, we bump up 
against the remittance rule of 100 each year, and each year we con- 
sider dropping the service. If we go over, we will drop the program, 
as the risk of the additional compliance will outweigh any potential 
gain. In any case, the portions of the rules that do apply to commu- 
nity banks comprise hundreds and hundreds of pages of complex 
and detailed requirements that consume large quantities of time 
and resources to implement and maintain. In many cases, the re- 
quirements make it increasingly difficult for community banks to 
provide competitive products and services to their customers, there- 
by reducing access to credit in some communities and eliminating 
options and choices for consumers who need it most. 


RESPONSE TO WRITTEN QUESTIONS OF SENATOR BROWN 
FROM ED TEMPLETON 

Q.l. At Tuesday’s hearing, NCUA stated that its top priority was 
to obtain authority from Congress to examine third-party vendors. 
In addition to its arguments that it would reduce burdens for credit 
unions, it made the case that this authority is vitally important to 
protect the smallest credit unions from cyber-attacks. What are 
your views on this proposal? 

A.I. NAFCU does not support this proposal. We do not believe 
spending credit union resources to expand NCUA’s examination au- 
thority into noncredit union third parties is a wise use of resources. 
While NCUA contends that examination and enforcement authority 
over third-party vendors will provide regulatory relief for the in- 
dustry, NAFCU and our members firmly believe that such author- 
ity is unnecessary and will require considerable expenditure of the 
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agency’s resources and time. NAFCU disagrees with the assertion 
that third-party vendor examination and enforcement authority 
will provide any significant improvement to credit union safety and 
soundness. While cyhersecurity is an extremely important issue, 
NAFCU does not believe that cyhersecurity and third-party vendor 
authority go hand in hand. 

The key to success with appropriate management of vendors is 
due diligence on hehalf of the credit union. NAFCU supports credit 
unions being able to do this due diligence and NCUA already offers 
due diligence guidance to credit unions. Given this fact, we believe 
NCUA already has tools to address any issues through the credit 
union examination process. NAFCU believes that giving NCUA ad- 
ditional authority is unlikely to provide additional protection to 
credit unions. This new authority would require an additional out- 
lay of agency resources, which will, in turn, necessitate higher costs 
to credit unions. 

Q.2. As the Committee considers proposals to provide regulatory 
relief to community banks and small credit unions, I am reminded 
of an exchange that I had with then Fed Chairman, Bernanke, in 
July 2013. At that hearing he indicated that regulators should “do 
whatever we need to do to make sure the U.S. financial system is 
safe.” Do you agree that this is the regulators’ primary objective? 
A.2. Safety and soundness is a critical responsibility for regulators, 
but there can be different interpretations on what steps should be 
taken to achieve it. Ensuring that financial institutions can con- 
tinue to provide financial services to the American public in the 
most efficient manner, without compromising safety and sound- 
ness, is also critical. The primary objective of a regulator should be 
to keep an industry safe, while at the same time facilitating robust 
activity within the industry to serve consumers. If a regulator en- 
sures an industry is safe, but the industry can no longer meet the 
needs of or serve consumers, the regulator has likely not achieved 
its primary objective. 


RESPONSE TO WRITTEN QUESTION OF SENATOR COTTON 
FROM ED TEMPLETON 

Q.l. As far as you are aware, to what extent (or lack thereof) has 
CFPB exercised its exemption authority under Section 1022 of 
Dodd-Frank? Is this concerning given the broad scope and lengthy 
detail of some of its rulemakings, which, while not aimed at small 
financial institutions, can substantially and negatively impact 
those businesses? 

A.l. The CFPB has used this authority sparingly, and many times 
when it has been used it has not been implemented in a way that 
provides a meaningful exemption. An area where the CFPB could 
be the most helpful to credit unions would be to use its legal au- 
thority to exempt all credit unions from various rulemakings. 
Given the unique member-owner nature of credit unions and the 
fact that credit unions did not participate in many of the question- 
able practices that led to the financial crisis and the creation of the 
CFPB, subjecting credit unions to rules aimed at large bad actors 
only hampers their ability to serve their members. While the rules 
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of the CFPB may be well-intentioned, many credit unions do not 
have the economies of scale that large for-profit institutions have 
and may opt to end a product line or service rather than face the 
hurdles of complying with new regulation. This is concerning, as 
the CFPB has the ability to address this through the exemption au- 
thority, but has not gone far enough in doing so. While the CFPB 
has taken steps, such as their small creditor exemption, we believe 
they should do more, such as using this authority to exempt all 
credit unions on certain rules. 


RESPONSE TO WRITTEN QUESTIONS OF SENATOR BROWN 
FROM MICHAEL D. CALHOUN 

Q.l. At the Banking Committee’s February 10, 2015 hearing on 
regulatory relief, the OCC and FDIC proposed an increase from 
$500 million to $750 million the asset-size threshold that deter- 
mines whether a community bank can qualify for an examination 
every 18 months, rather than every 12 months. What do you think 
about this proposal? 

A.I. The Center for Responsible Lending supports allowing well- 
managed banking institutions with up to $750 million in assets the 
opportunity to qualify for an 18-month examination schedule. The 
result should relieve compliance costs for 300 community banks, 
while giving financial regulators more resources to address those 
institutions that present consumer protection, capital, or other 
issues of concern. 

Q.2. At Tuesday’s hearing, NCUA stated that its top priority was 
to obtain authority from Congress to examine third-party vendors. 
In addition to its arguments that it would reduce burdens for credit 
unions, it made the case that this authority is vitally important to 
protect the smallest credit unions from cyber-attacks. What are 
your views on this proposal? 

A.2. We support NCUA’s proposal to obtain authority to examine 
and regulate third-party vendors, including CUSOs and subsidi- 
aries of credit unions. As noted by NCUA, this authority is given 
to other financial regulators, and it is an important component of 
supervision for both safety and soundness and consumer protection. 

Q.3. As the Committee considers proposals to provide regulatory 
relief to community banks and small credit unions, I am reminded 
of an exchange that I had with then Fed Chairman, Bernanke, in 
July 2013. At that hearing he indicated that regulators should “do 
whatever we need to do to make sure the U.S. financial system is 
safe.” Do you agree that this is the regulators’ primary objective? 
A.3. Given the consequences of an unstable financial system, it is 
clear that consumers, financial institutions, our economy, and tax- 
payers benefit when financial regulators prioritize the safety and 
soundness of the system. Yet, that priority still must be balanced 
with an understanding that the purpose of the financial system is 
to responsibly provide access to credit and capital. Each of these 
priorities should be equally key considerations that guide regu- 
latory actions. 
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RESPONSE TO WRITTEN QUESTION OF SENATOR VITTER 
FROM MICHAEL D. CALHOUN 

Q.l. Mr. Calhoun, in a statement on June 24 , 2014, on your organi- 
zation’s Web site you were quoted as saying, “Despite what critics 
claim. Operation Chokepoint is a critical program that protects 
American businesses and consumers.” 

Please explain how attempting to cutoff lawful businesses’ ability 
to bank in anyway protects American businesses and consumers? 
Do you agree with the FDIC’s recent directive stating, “institutions 
to take a risk-based approach in assessing individual customer re- 
lationships rather than declining to provide banking services to en- 
tire categories of customers?” 

A.l. The Operation Choke Point program is designed to target 
sources of illegal financial activity. By doing so, it ensures that our 
Nation’s biggest banks are not complicit in activities like fraudu- 
lent debt collection, drug trafficking, and funding terrorism. 

Several settlements under the program demonstrate its impor- 
tance in ensuring that our bank and payment systems are not used 
to further illegal activities. Many of these cases addressed illegal 
transaction and consumer scams, such as the systematic charging 
of fraudulent withdrawals from consumers’ accounts. 

Regulators have asked financial institutions to exercise due dili- 
gence and implement appropriate controls to ensure that they are 
not aiding the commission of crimes. That approach is reasonable, 
necessary, and consistent with the FDIC’s most recent directive re- 
lated to the program. 


RESPONSE TO WRITTEN QUESTION OF SENATOR MENENDEZ 
FROM MICHAEL D. CALHOUN 

Q.l. Mr. Blanton’s testimony calls for deeming any mortgage made 
by a depository institution and held in the lender’s portfolio — re- 
gardless of the institution’s size — to be a “Qualified Mortgage” 
under the Dodd-Frank Act. Meaning, a lender would be exempt 
from requirements to make a good faith attempt to verify a bor- 
rower’s ability to repay the loan, even if the loan includes risky or 
exotic features or charges very high fees that might make the loan 
profitable to the lender even if the borrower is not able to repay 
it. 

It’s one thing to consider, as the CFPB does, whether a loan is 
held in portfolio as one factor among many for certain specific, tar- 
geted exemptions for small institutions. But it’s another to call for 
making this the only factor to create an exemption for institutions 
of any size and loans of any type. 

Mr. Calhoun, can you explain some of the problems with this ap- 
proach? Didn’t Washington Mutual and Countrywide, two large in- 
stitutions that failed spectacularly during the financial crisis, hold 
mortgage loans in their portfolio of a type that would be problem- 
atic to exempt from the ability-to-repay rules? 

A.l. We have serious concerns regarding this proposal. It is impor- 
tant to remember that, during the crisis, institutions like WaMu 
and Wachovia originated many unsustainable loans that they re- 
tained in their portfolios. 
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The reality is that lenders who maintain loans in portfolio may 
still pay insufficient attention to a borrower’s ability to repay. This 
is especially true in cases where the loan creditor can earn suffi- 
ciently high up-front compensation, where borrowers have substan- 
tial equity that would cover any default risk, and where the incen- 
tives of the individual loan originators and the creditor differ. 

The Center for Responsible Lending supports a narrowly tailored 
exemption that allows the portfolio loans of community banks, with 
certain characteristics that ensure ability to repay, to be treated as 
qualified mortgages. For example, there are important protections 
in the CFPB rule for small mortgage lenders and the recent pro- 
posed revisions to this rule. It maintains protections against nega- 
tive amortization loans, retains limits on points and fees and ties 
safe harbor status to the loan having a reasonable interest rate. 

In addition, it is extremely important to limit this rule to small 
depository institutions. Permitting lightly supervised nondepository 
lenders to be covered by the same rule would encourage and insu- 
late risky lending by the very same entities that drove irrespon- 
sible lending during the housing crisis. The rule should also be lim- 
ited to traditional, small banks because the community-bank-lend- 
ing model is much more personalized and differs significantly from 
the mortgage-lending model adopted by larger financial institu- 
tions. 


RESPONSE TO WRITTEN QUESTION OF SENATOR COTTON 
FROM MICHAEL D. CALHOUN 

Q.l. As far as you are aware, to what extent (or lack thereof) has 
CFPB exercised its exemption authority under Section 1022 of 
Dodd-Frank? Is this concerning given the broad scope and lengthy 
detail of some of its rulemakings, which, while not aimed at small 
financial institutions, can substantially and negatively impact 
those businesses? 

A.l. The Consumer Financial Protection Bureau has used a num- 
ber of provisions of Dodd-Frank to tailor rules that accommodate 
the business differences of community banks, while also protecting 
consumers. 

More recently, the CFPB requested comment on whether to in- 
crease the 500 first-lien mortgage cap under QM’s small-creditor 
definition. CRL expressed support for a reasonable increase of the 
500 loan cap, limiting any potential increase to rural banks or for 
loans held in portfolio. The CFPB’s proposal quadruples the limit, 
expanding the loan origination cap for small lenders from 500 first- 
lien mortgages to 2,000. This 2,000 limit is exclusive of loans held 
in portfolio by both the creditor and its affiliates. The CFPB has 
also proposed to only include first-lien mortgage originations of 
small lender affiliate assets toward the current $2 billion asset cap. 
And, to accommodate concerns that the definition of a “rural and 
underserved” area is too narrow, the CFPB has proposed expand- 
ing the definition of rural areas by including census blocks as de- 
fined by the Census Bureau. Finally, the CFPB is also proposing 
to allow grace and qualifying periods for small creditors to adjust 
to current and proposed standards. 
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In addition to the CFPB’s rulemaking exceptions, Dodd-Frank 
contains a number of provisions designed to ensure that CFPB reg- 
ulations and activities do not negatively impact the business model 
of smaller financial institutions. As an example, Dodd-Frank ex- 
empts community banks from examination and enforcement actions 
by the CFPB; the law also requires the CFPB to go through the 
SBREFA rulemaking process. As a result, small businesses have 
the ability to comment on the Bureau’s rules at an early stage and 
have advance notice of a rules direction. By comparison, only two 
other Federal agencies have to go through the SBREFA process. Fi- 
nally, the CFPB voluntarily created a community bank advisory 
board to give institutions the opportunity to have an ongoing dia- 
logue with the Bureau to discuss its activities. 
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The Honorable Richard Shelby 
Chairman 

U.S. Senate Committee on Banking, Housing & 
Urban Affairs 

304 Russell Senate Office Building 
Washington, DC 20510 


The Honorable Sherrod Brown 
Ranking Member 

U.S. Senate Committee on Banking, Housing & 
Urban Affairs 

713 Hart Senate Office Building 
Washington, DC 20510 


Dear Chairman Shelby and Ranking Member Brown: 

On behalf of the nearly 22,000 members of the largest professional organization of real property 
appraisers, thank you for the opportunity to submit testimony relating to the hearing entitled, “Regulatory 
Relief for Community Banks and Credit Unions." We applaud your Committee for reviewing burdensome 
regulations, and offer the following comments, as real estate appraisal is one of the most heavily 
regulated professions in the United States. 

Oe minimis Appraisal Threshc^d 

The Committee received testimony about the availability of appraisers in certain rural real estate markets, 
and a question was asked of the federal financial institution examining agencies about the current 
appraisal requirement threshold, which currently stands at $250,000 for residential loans and $1 million 
for commercial real estate. The witness from the Federal Reserve indicated that the agencies had the 
appraisal threshold under review. Under Title XI of the Financial Institutions Reform and Recovery Act of 
1 989 (FIRREA), the agencies have the ability to maintain the appraisal threshold. In the early 1 990s, the 
threshold initially was proposed to be set at $50,000, increased to $100,000 in a proposed rule, and 
raised dramatically to the $250,000 level, where it has remained since 1 994. 

Several facts related to the current "de minimis" a[:^raisal threshold should be pointed out, as follows: 

1 . Banks are not required to obtain an appraisal for any loan below the de minimis appraisal 
threshold, which means that the current $250,000 residential threshold exempts a majority of all 
residential real estate loans in the United States. According to the Federal Housing Finance 
Agency, the current House Price Index stands at $220,000T Accordingly, the vast majority of 
rural residential real estate loans already fail well below the current appraisal requirement. 

2. Loans backed by government agencies and government-sponsored enterprises also are exempt 
from the appraisal requirements, which means that loans insured by the Federal Housing 
Administration have their own appraisal requirements, and loans bought by Fannie Mae and 
Freddie Mac are determined by the agencies themselves. By statute, the FHA maintains an 
appraisal requirement for all loans largely because of the risks associated with the FHA insurance 
fund, while the government-sponsored enterprises generally require appraisals for purchase- 
mortgage situations. 

3. The period leading up to the 2008 financial crisis saw Fannie Mae and Freddie Mac reduce their 
appraisal requirements over time, gradually incorporating allowances for “drive-by" appraisals and 
automated valuation models on a high percentage of loans purchased. This ultimately proved to 
be a mistake, as illustrated in part by the rampant collateral valuation failures at both agencies. 
Since the crisis, Fannie Mae and Freddie Mac generally have adhered to an underlying appraisal 


' See httD://www.fhfa.Qov/Media/PublicAffairs/PublicAffairsDocuments/MonthlvHPINovember012215.Ddf 
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requirement, we believe, for sound reasons. Fannie Mae and Freddie Mac have also recently 
released FAQs related to rural appraisal concerns, dispelling several myths that permeate the 
banking community about GSE Selier/Servicing guideline requirements relating to comparable 
sales and other appraisal considerations^. We believe understanding around these myths can be 
addressed through enhanced banker education. 

4, The Dodd-Frank Act established additional appraisal requirements in certain situations for banks, 
including a second appraisal requirement in "higher priced" mortgages, or subprime loans, and 
full interior inspection appraisals for property "flipping” situations. The Consumer Financial 
Protection Bureau has established several exemptions to these requirements in final rules 
published last year, but it is worth noting that these requirements are different than those 
established under Title XI of FIRREA. The Dodd Frank appraisal requirements are minor and very 
limited in scope, impacting less than 5 percent of all loans in the United States by our estimates. 

5. Lastly, our review of failed banks resulting from the financial crisis, including many community 
banks, indicates that the vast majority had problems adhering to basic appraisal requirements, 
despite citations from federal bank regulatory agencies. According to our research, more than 
two-thirds of failed community banks previously had been cited for appraisal violations by bank 
regulators for such misdeeds as failing to obtain current appraisals or perform adequate appraisal 
reviews; relying on stale appraisals; inadequate controls of the lending function, including 
appraisals; and poorly explained upward adjustments to the appraisal values. 

AvailabHitv of /Ippra/sers 

While the Appraisal Institute appreciates community bank concerns about the availability of appraisers in 
some rural parts of the United States, we strongly caution against tailoring a national policy around one 
particular market condition. Any one real estate market may experience rapid growth, but that growth 
actually may increase the importance of appraisals, as real estate is prone to market cycles, helping to 
avoid boom and bust cycles. 

We see no evidence of a national shortage of appraisers. We are attaching a copy of the most recent 
copy of the U.S. Appraiser Population estimates, which illustrate that the total population of certified and 
licensed real estate appraisers stands at around 80,000 nationwide* *. We note that the markets for 
residential appraisers and commercial real estate appraisals are vastly different, with the number of 
residential real estate appraisers declining at a rate commensurate with the decline in the residential real 
estate market, while the commercial real estate market has remained relatively steady, even increasing in 
recent years. Recent declines in the ranks of residential appraisers actually indicate an oversupply of 
residential appraisers, if anything. We urge the Committee to consider the differences between residential 
and commercial real estate before taking legislative action to fully assess problems and solutions. To this 
point, it is unclear to us from the testimony whether community banks were facing difficulty with residential 
appraisals or commercial appraisals or both. 

Collateral Underwriter 

Fannie Mae recently announced the availability of a new program for mortgage loan sellers to conduct an 
electronic quality control assessment of appraisals. “Collateral Underwriter” utilizes data collected from 
previous appraisals prepared on loans sold to Fannie Mae and other analytics to score appraisals via a 
risk rating system. Scores of 4 or 5 are viewed by the system as carrying higher collateral risk, with 
scores of 1 or 2 illustrating less collateral risk, according to the system. The scores are not a rating of the 
appraiser, but of the appraisals as they relate to data maintained by Fannie Mae. 

The release of Collateral Underwriter has widespread effects on the mortgage lending process and 
accompanying analytical processes. Collateral Underwriter is borne out of the idea that Fannie Mae’s pre- 


^See httDs://www.fanniemae.com/cQntent/faQ/aDDraisal-DrQDertv-reDort-faas.Ddf 

* See httD://www.3DDraisalinstitute.orQ/assets/1/7/us-aPDraiser-demoaraphics (IVodf 


165 


Testimony of the Appraisal Institute 

Regulatory Relief for Community Banks and Credit Unions 

February 17, 2015 


2008 crisis appraisal policies failed, a point that cannot be disputed. Clearly, outsourcing all appraisal 
review responsibilities to mortgage loan sellers was a mistake. To be dear, Fannie Mae never even saw 
appraisals prepared for loans that it bought unless the loan went into foreclosure. On this point, we 
strongly support efforts to conduct more due diligence on appraisals prior to purchasing loans, which 
programs like Collateral Underwriter attempt to do. 

Quality assurance tools have been on the market for many years, but Collateral Underwriter is different in 
that the databases that support the tool are larger than any proprietary system and the program is 
delivered by the largest loan purchaser in the market. We note that the program accompanies assurances 
by the Federal Housing Rnance Agency to address repurchase relief, so we believe that while the 
program is voluntary, many loan sellers will pay close attention to what Collateral Underwriter says to gain 
cover from repurchase risk. 

This carries with it many questions and concerns about unintended effects on mortgage lending, real 
estate appraisal and, ultimately, systemic rid<. Some context is necessary. Leading up to the 2008 
financial crisis, the Fannie Mae and Freddie Mac seller/servicing guidelines also were viewed only as 
“guidelines,” but they gradually became viewed by mortgage participants as “rules" that must be followed. 
We do not believe that such rules-based approaches produce more credible appraisals, and actually may 
increase collateral risk, especially if developed and maintained in a vacuum. 

Similarly, we are concerned that Collateral Underwriter messages and alerts will be viewed by mortgage 
loan sellers as rules for appraisal reviewers to follow. Such a development could jeopardize the 
independence of the appraisal process and create a systemic risk, as the system potentially becomes 
self-fulfilling. 

Part of our concern here is the continued allowance of mortgage loan sellers to use underwriters and 
others with marginal appraisal review qualifications to manage appraisal review processes. Generally, our 
members report having less difficulty with treating quality assessment tools such as Collateral Underwriter 
like a rules-set where qualified reviewers are in place. This is because qualified reviewers can spot trivial 
concerns and focus on meaningful alerts that have bearing on the quality of the appraisal. Many times 
these issues are addressed in narrative comments by the appraiser, but this requires that someone 
actually read and thoroughly review the appraisal. This stands in contrast to many situations today where 
underwriters and others simply request that appraisers "clear^ or "override” Collateral Underwriter alerts, 
which appraisers cannot do. 

Lenders in rural areas have reason to be concerned about rules-based approaches, because such rules 
generally do not work well in non-conforming markets. We already are hearing that some loan sellers may 
not fund loans that have appraisals with high Collateral Underwriter risk ratings of 4 or 5, even though 
appraisals with such risk ratings actually may be well supported and credible, but just vary from Fannie 
Mae's databases (which may contain incorrect information). On the other hand, appraisals with risk 
scores of 1 or 2 may conform to Collateral Underwriter rule-sets, but may not be well-supported or 
credible when scrutinized by a qualified reviewer. 

To its credit, Fannie Mae has attempted to dispel some of these concerns in a Lender Letter released 
earlier this month^. The Letter does a commendable job of addressing concerns about the standing of 
Collateral Underwriter in the market and use by mortgage loan sellers. Still, our fears about Collateral 
Underwriter being viewed as a set of rules remain given past experiences with guidelines implemented by 
mortgage loan sellers. We encourage the Committee to review this development to ensure that Collateral 
Underwriter is not treated like a set of rules by mortgage loan sellers and that no systemic risks are 


* See httc)s://www.fanniemae.com/cQntent/announcement/ll1502.Ddf 
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created. Further, we encourage the Committee to examine whether Fannie Mae’s appraisal review 
policies, in light of housing finance reform, ensure that credible reviews take place. 

Evaluations 

Though appraisals are not required for loans of $250,000 or less, under federal bank regulatory policy, 
lenders must obtain an "evaluation" to understand the collateral risk involved with the loan. Many 
evaluations are completed by staff of financial institutions, but many also are outsourced to third parties 
such as real estate brokers, who often prepare broker price opinions to assist a bank in the creation of an 
evaluation. We believe that appraisers are the best source for all valuation services, including 
evaluations; however, the current regulatory regime imposed by FIRREA makes this very difficult because 
of certain requirements found in the Uniform Standards of professional Appraisal Practice USPAP 
appraisals are required above the de minimis threshold, but there is nothing to prohibit an appraiser from 
providing "evaluation" services, except that USPAP creates certain competitive disadvantages to 
appraisers in this space. For instance, unlike any real estate broker preparing a broker price opinion, 
appraisers are required to maintain certain record keeping requirements related to any valuation service, 
including evaluations Advisory Opinion 13 in USPAP indicates the following regarding evaluations: 

'An evaluation, when periotmed by an individual acting as an appraiser, is an appraisal. In 
addition to complying with USPAP, the appraiser must be aware of and comply with any 
additional assignment conditions and reporting requirements imposed on the assignment. " 

In other words, USPAP prohibits a licensed or certified appraiser from preparing an evaluation without 
also complying with USPAP. 

We are supportive of states enacting laws that give appraisers greater flexibility for the standards under 
which they are preparing valuation services, as there are several generally recognized standards 
available to U.S. appraisers today. Flowever, we believe that appraisers would benefit from a clear and 
explicit exemption from USPAP wherever an appraisal exemption is allowed We believe this would 
service users of appraisal services well, as it would enable them to obtain cost-competitive valuation 
services from the most qualified sources in the market. 

We note that this issue was addressed in a bill that was considered in the Flouse last session, FI. R. 51 48, 
the "Access to Affordable Mortgages Act of 201 4,” which passed the Flouse Financial Services 
Committee in the last Congress, granted an exemption from conducting appraisals in accordance with the 
USPAP for certain "high risk mortgage loans." H.R. 5148 creates flexibility for lenders to turn to appraisers 
to provide cost-competitive valuation senrices. 

Unauthorized Activities 

We need to make real estate appraisal an attractive profession for younger generations to explore and 
pursue This is uitimately the best way to avoid a shortage in the future of highly qualified valuation 
experts. While appraisals should be prepared in accordance with minimum standards related to things 
like ethics and competency, great pains should be taken to avoid the appraisal practice (methods and 
techniques) from being dictated by rules and regulations. Appraisal methods and techniques, or 
generally, the three approaches to value (the sales comparison, cost and income capitalization 
approaches), should be left to the judgment of appraisers . This is one of the things that makes real estate 
appraisal attractive as a profession - it’s an applied science. Our experience with nearly 1 00 years as a 
profession indicates that there is an exception to every rule in real estate, and that’s because the real 
estate market in the United States is so diverse. Methods and techniques that work in a homogenous 
neighborhood in Washington, DC, may not work in the rural upper Midwest, which illustrates the 
importance of professional judgment on the part of an appraiser. 
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Today, we are facing the potential for a new and unauthorized set of rules to dictate the appraisal 
process. The Appraisal Foundation, a private nonprofit organization that was authorized by Congress 
under Title XI of FIRREA to promulgate USPAP and establish minimum licensing requirements for 
appraisers, recently established a third board called the “Appraisal Practices Board." The creation of this 
board was undertaken under suspect circumstances, about which we previously have testified to 
Congress. Despite these and other concerns about conflicts of interest created, given its existing 
authorizations from Congress, the Appraisal Foundation continues to encourage state appraiser 
regulatory agencies and others to adopt works of the Appraisal Practices Board for mandatory 
compliance by certified and licensed appraisers. This would have strong negative effects on the appraisal 
process and impose new liabilities and regulatory burdens on appraisers and users of appraisal services. 
We believe it places the entire profession in jeopardy. 

We encourage any effort by the Committee to promote regulatory relief to consider including and enacting 
regulatory relief measures for appraisers, including limitations around the authority of the Appraisal 
Foundation in the areas of appraisal practice in light of the existing authorizes bestowed by Congress. . 

Thank you for the opportunity to speak on the record, and we will be happy to answer any questions you 
might have. 

Sincerely, 

Appraisal Institute 



